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LOUIS PHILLIP PE LANDRY, called as a 

witness, having been first duly sworn, took the stand 
and testified as follows: 

THE COURT: I think we will ta^e a short recess 

at this point. 

(A brief recess was declared.) 

(At 12:00 noon the hearing resumed.) 

DIRECT EXAMINATION 
BY MR. PUCCIO: 

MR. PUCCIO: May I proceed, your Honor? 

THE COURT: Yes. 

Q Mr. Landry, where do you reside? 

A I reside in Montreal. 

Q What is your present occupation? 

A I am the Regional Director of the Federal 

Department of Justice office in Montreal. 

I think for you to understand, this would be the 
equivalent of the position of United States Attorney here. 

Q Now, Mr. Landry, will you tell us a little bit 

of your education and background? 

A Well — 

the COURT: May I know first who is your 
superior? 

THE WITNESS: My superior is, on some matters, 


Q 




314 


A 812 

Landry-direct 

on some matters, directly a Deputy Attorney General of 
Canada and on otaer matters the Associate Deputy 
Minister. 

I answer directly to the Deputy Minister of tne 
Department of Justice and the Associate Deputy Minister. 
THE COURT: Areyou appointed? 

THE WITNESS: I am a civil servant on the start 
of the Federal Department of Justice. 

I believe from my knowledge of the American 

I 

system that in that sense my position is the same as a j 
member of the Justice Department in Washington, and to 
compare my functions, they would compare very much with thoue 

of a United States Attorney. 

THE COURT: Do you represent the Government? 

THE WITNESS: In my office, I have presently 
twenty-two lawyers and six students. There is a 
criminal section which is headed and still is headed 
until the middle of January by an attorney, Mr. Jean 
Paul. 

I have a civil section headed by an attorney and 

I have a tax section. 

These are on the civil side. 

THE COURT: I think your analogy to the United 
States Attorney was quite precise. 
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You may proceed. 

Q Now, will you tell us a little bit about your 

educational background? 

A I an a member of the Quebec Bar since Auqust of 

I 

1959 and I have been on the staff of the Department of Justice j 
in Ottowa in the Antitrust Division and here I am using tne 
American terms, for two years, from 1959 to 1969. 

Afterwards I was on the staff of the criminal 
section of the Department of Justice in Ottowa. 

In 1963 I joined the staff of tne Crown 
Attorney's Office in Montreal, and that would be a provisional 
appointment. I was there for a year and a half and in July of 
1965, I came back within the federal government, the Department 
Of Justice; but at that time in Montreal, and I started what is 
now known as the Regional Office of the Department of Justice. 

MR. ROSENTHAL: I am willing to concede that 
Mr. Landry is competent to testify. 

Any lawyer is capable of giving expert testimony 
in the law. The law allows us to be experts, and 
whether we are or not is a different story. 

THE COURT: Please proceed. 

Q Have you lectured in any university in Canada 

in criminal law? 

A At the moment I am lecturing — well, I might 
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3a y t.wro are the following universities that give civil law 
leaching, that is. what is strictly applicable to the Province 
of Quebec, Lava lie University in Quebec, McGill in Montreal, 
pherbrook University in Ottawa and at the moment 1 am teaching j 
criminal procedure in Ottawa University and also another 

course, an optional course in criminal law. 

I pave been lecturing in Montreal University seme 

years in the more extensive fashion, and some of tne years as 

a mere lecturer for a few hours. 

I have been lecturing in the University of 

Cherbrook, and X have lectured at Lavalle University. 

I have lectured occasionally at McGill University 
and I am a teacher at the Bar school in Montreal, as well. 

q During the course of your career in the bar, or 

at the bar, in Canada, have you had occasion to become 
familiar with the law as it exist, and as it pertains to wire- 


Yes. 


And the jurisprudence on wiretap? 


Yes. 


Are you familiar with the privacy act which went. 


i into effect in June of '74 in Canada? 


Yes. 


were you ever consulted in connectionwith the 


i 
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privacy act? 

A Well, when these bills are created by some of our 

learned friends in the department, we may get the views of 
those who have particular experience in, if it is criminal law, 
amendments from those who have knowledge of criminal law and 
I had occasion to discuss the matter at the time on tm ■ matter 
that you asked me. 

Q And are you familiar with the legality or 

illegality of wiretapping prior to the passage of the protection 
privacy act? 

A Well, I had occasion to study this question 

throughout the years and in particular we had in my office, to 
review the specific question at the occasion of a case where 
one, Guido Orsini was involved in Montreal in a heroin case, 
a narcotic case, and where electronic devices had been used to 
tap the conversations that took place in a motel room. 

On that occasion we reviewed the jurisprudence. 

It was not specifically wiretap on the telephone line, out it 
was if one might say an intrusion in the motel room throuqn an 
electronic device placed into a wall of the motel room. 

We had to study the question at that time of inter¬ 
ception of private communication. 

On that occasion I had decided that evidence was 
material enough for our getting into this question and attempting 
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to file it in court and it was filed in court at that time. 

0 So you have had occasion during the course of 

your own work to study the question of the legality of the 

electronics surveillance? 

A Yes, and that was before the enactment. 

This is an occurrence before tne enactment o* 
what is called in Canada the Protection of Privacy Act, wmch 
is in fact, that was the title of the act, which was really an 

amendment to the Criminal Code of Canada. 

I may state that before the end of June 30th of 

1974, there was no law in Canada regulating the interception 
by electronic devices of private communication. 

On June 30, 1974, I believe that tne Court has 

been supplied with a resume of my opinion. 

As of that date there was the adoption of that 

act which, from now on, is regulating the interception of 
private communication in general and that, of course, includes 

wiretapping. 

Q Based upon your experience at the bar in Canaua 

and in the cases you have been personally involved with, do 
you have an opinion concerning the legality and admissibility o 
wiretapping and wiretapping evidence prior to the passage of 
the protection of privacy act, and if you do, would you state 
the opinion for the Court and give us the basis for your opinio* 


' | 
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A I believe that there are two questions tnat arise*; 

in Canada with respect to wiretapping, prior to the enactment 

I 

of this law at the end of June of 1974. 

The question that arises at. this moment is first 
of all, was wiretapping legal or illegal; secondly, is wiretap 
evidence obtained prior to the enactment of the law in Jun< 
admissible in court in Canada. 

As the Court will know, the second questioncar. 
be, in Canada, answered rather easily, in that whether or not 
evidence is obtained through an unlawful act, tnat evidence 
would nonetheless be ad^ .ssible as the law of Canada, the laws 
of evidence go more to the truth of the matter instead of 
looking after the form in which the evidence was obtained; and 
I understand that the principles of the American law may be 
different on that score. 

There are two matters on which, where evidence is 
not admissible unless it i3 obtained in a proper fashion and 
tnat is a statement obtained from a person who is accused, 
stands accused of a crime, and tnat statement must have ueen 
obtained freely and voluntarily. If it is not proven to be 
so, the statement will be declared inadmissible; but even tuere 
if an object is found as a result of a statement obtained 
unlawfully, the Crown will not be prevented from introducing 
into evidence uiat object. 
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I 


So we don't — 

TliE COURT: The fruit of the tree is poison 

doctrine? ! 

THE WITNESS: We do not. 

We unfortunately have that doctrine in Canada yet, 
The only other exception I can think of at this time is 
now in the law that was adopted in June of 1974, and J 
the law would state that unless an interception is 
ootained lawfully it is not admissible in evidence and 
then there the Court is given some latitude, and if tnat 
is necessary I can point out and discuss tnat later on, 
but I don't tninK. for the purposes right now it would 
be necessary and relevant. 

(continued next page) 
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THE COURT: Yes. 

THE WITNESS: So that in Canada, the question of 
admissibility does not arise in the same fasnion as it 
does in the United States. 

On that score I have no hesitancy whatsoever in 
saying that my opinion is that wiretapping evidence in 
Canada obtained prior to June 30, 1974 would be 
admissible and l is admissible before Canadian courts, 
subject, of course, to a proper voir dire as to how it 
was taken and the same rules of evidence would apply. 

Q Mr. Landry, it was admissible prior to the 

passage of the new act and after the — 

A Definitely. 

9 

Q It would be admissible prior to the passage of 

the new act and after the passage of the new act; is that 


correct? 


What 1 am saying is that evidence obtained in 


Canada through wiretap interception of private communication 
does otherwise than wiretap, through electronic devices, that 
evidence was admissible before Canadian courts before the 
passing of the law enacted on the 30th of June, 1974, and that 
the same evidence, notwithstanding the law that was adopted, 
the same evidence which was obtained prior to the enactment 
of that law, is still admissible and our courts have decided 


I 
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I accordinqly. 


I have supplied the court with two unreported 
judgments on the question. There may be others since, but I 
have not heard about them. That is the case of Her Majesty the 
Queen against Barton Roy LeSarge, a judgment of his Honor, 

Judge Martin of the Court of General Sessions of the District 
of York in Ontario, rendered on the 23rd of December, 1974. 

MR. PUCCIOs Your Honor, that is in our discovery 

material as of November 8, 1974. 

THE COURT: I just instructed my Cler*: to start 

indexing this — 

MR. PUCCIO: It would be 42, the last exhibit. 

It would be Mr. Landry's opinion letter to us and the 
supporting case. 

THE COURT: Her Majesty the Queen against 

THE WITNESS: Barton Roy LeSarge. 

So there is that case and there is the other 
case of Andre Desjardins and Sureau. This is a 
judgment of the Honoreble Hr. Justice Claude Bisson ot 
the Queens Bench Court in Montreal on tne same subject. 
Both judges arrived at the same conclusion. 

, In each of these cases it involved the question 

, of admissibility of wiretap evidence obtained prior to 

r> June 30, 1974 and the courts have decided that that 




s 
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arc going at tne truth of the events ratrt* than the form 
in which t*ns would have been obtained, and tms I 
believe would be a clear distinction between rue 
iunerican situation and tne Canadian situation. 

So on that question I would rely on the reasons 
advanced in those two judgments as — an attorney coula 
come before you and say that this is his opinion. I say 
that this was my opinion, has always been my opinion, 
and that for the moment I am supported by tnese two 
judges who are courts of original jurisdiction, they 
are not courts of appeal in these matters, but this is 
all there is at the moment in Canada today. 

But there has been — there have been cases in 
Canada where wiretapping evidence was admitted prior to 
June of 1974. I have heard, but too late to get a 
specific quotation of a case, of a drug case in 
Vancouver where the interception was made by the 
Vancouver police, I am informed, but I have not verified 
that more fully, and there was this case of Guido 
Orsini, I have mentioned, where there was actual 
interception but not on the telephone line, where the 
evidence was accepted and on that score I would put the 

two situations on the same footing. 

In that case it was a plug passed through a wall 
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of a motel. 

THE COURT: Of a wall? 

THE WITNESS: The police in tnat case rented a 
motel room to use in the normal fashion and they pierced 
the wall with a plug or a device of some kind that was 
actually going right through the wall, and there was 
coming out in the other room to pick up the sounds tnac 
would be made in that room. They made a recording of 
what transpired. 

THE COURT: The legality of that intrusion was 
not passed upon, just the admissibility of the evidence? 

THE WITNESS: Well, that evidence was nelu to oe 
admissible. 

THE COURT: But they never reached the question 
as to whether it was unlawfully seized or not. 

THE WITNESS: In that case I don't think tne 
matter was — did really arise and I don't think it was 
a question that would have made any difference at tnat 
time. 

THE COURT: As I recall it, we had two Supreme 
Court cases many, many years ago — I think one was 
United States against Silverman, I forget the name of 
the other — one that permitted the evidence that was 
obtained through placing an electronic device on the wait 
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that separated two hotel rooms and the other that found 
that the intrusion of the spike was an unlawful 
intrusion and excluded it. So we drew a fine line. 

THE WITNESS: Now, there is the second question, 
if I may go into it now, the question as tc whether or 
not wiretapping would be considered in Canaaa, or was 
considered in Canada lawful prior to tne enactment of 

this law. 

At the moment it is now quite clear tnat unless 
an interception, be it wiretapping or anotner type of 
interception, is made without the authority or against 
the provisions of the Criminal Code, tnat in itself is a 
criminal offense and one could do wiretappinq only in 
circumstances described in the Criminal Code. Any 
interception outside of those provisions is unlawful. 

Now, some may say that wiretapping was unlawful 
before tins enactment because there was no provision 
allowing it, and some may say - and tnis is my opinion 
— that because there is no specific provision 
authorizing something to be done it does not mean tnat 
it is unlawful. I would feel that, in my opinion, tnat 
it is quite tne contrary. If we go at the basis of 
criminal offenses, if a certain behavior is not made a 
criminal offense, then that behavior i» certainly not 
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2 

unlawful. 


3 

THE COURT: Is a trespass a criminal offense? 


4 

THE WITNESS: Trespassing would be the 


5 

equivalent of a misdemeanor in your country. I would 


f> 

like to check — 


7 

THE COURT: It would be a criminal offense tnen? 


8 

THE WITNESS: But I would like to refresh myself 


9 

on that point in particular. I would like to keep tnat 


10 

for after the recess. I will comment on that. 


11 

THE COURT: That was true in English common law. 


12 

wasn't it, trespass was a criminal offense? 


13 

THE WITNESS: It would be a summary conviction 


14 

offense, I believe, but I would like to make doubly sure 

» 

15 

When we talk of summary conviction offense in 


16 

Canada we speak of the equivalent of a misdemeanor. 


17 

In Canada we have two types of offenses: 


18 

indictable offenses and offenses punishable on summary 


19 

conviction. 


20 

These are the two distinctions: These are 


21 

offenses created by the federal authority. The Province. 


22 

may create offenses but they are not called criminal 


23 

offenses in the strict sense of the word because of the 


24 

constitutional aspects involved. Only the federal 


25 

authority can create offenses that are called criminal. 



i 
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The Provinces may create offenses in a very 
general sense to enforce legislation which a province 

may enact. 

THE court: They ere e hybrid, they are torts , 

committed against society but not really a crime. 

THE WITNESS: Now, with respect to the legality 

• „ nrior to this enactment, my opinion is 
of wiretapping prior to cm 

lawful, could be lawfully made in 
that wiretapping was lawrui, 

Canada and this is - I had the advantage of reading thd 
opinion of Mr. Maranda. I don't thin* there is any 
disagreement that there was no law prohibiting wire¬ 
tapping. But it was subjected to certain Provincial 
and - well, I would say Provincial legislation, that is. 
the telephone lines of the various provinces — Ontario 
is on e - and it is referred to in the judgment of 
Chapman - not Chapman - hdamson and Copeland. It is 
also referred to in the case of Chapman. The Provinci^ 
legislation prohibits the listening — 1 - ould quot j 

^ • a. gayg tllSlt SHY pCfSOH 

prohibits the acquisition - it y 

wh o listens to - listening or acquiring knowledge of 
any conversation or message passing over the lines not 
addressed to or intended to that person, and divulges 
the same - so that the offense here is one of not only 
eavesdropping, but one would need to also divulge to 


I 
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commit the offense. Eavesdropping by itself would not 
be a criminal offense in any way. 

I wanted to point that out in some of the judg¬ 
ments that I have referred to where it was specifically 
stated. So that the offense would be to divulge, 
acquire knowledge and divulge, and I believe some 
important words in that section are "except when law¬ 
fully authorized or directed to do so." And one should 
not lose sight of those words which may qualify very 
substantially the work that is done by a police officer 
in his carrying on his duties to prevent the commission 
of crimes and to investigate crimes. 

The Bell Telephone Act has also a section whicn 
has been interpreted where the word "intercept" is used. 
That word in the context of the Bell Telephone Act has 
been interpreted as meaning that you would need to 
actually intercept the message completely. 

There have been some cases in Canada when some 
people wanted to exchange a certified check at a bank, 
they would actually intercept an outgoing call goino fron 
a bank to another bank that allegedly had made the 
certified check, where the banker wanted to check with 
the other banker to make sure that that was really so. 
People, through the use of an interception, would 
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actually prevent the call from reaching the ban* and 
they would intercept the call and answer as if they were 
the banker and certify that the check was quite all nghi. 

That, was an actual interception. 

Now, in the Criminal Code, to support tnat, m 
the Criminal Code there is now a definition or tne were 
“intercept," and tnat definition now includes the wor~ 
"intercept" is now defined as — it says “intercept 
includes listen to, record or acquire a communication 
or acquire the substance, meaning or purport thereof." 

So that the word "intercept" here, the legislature 
lias defined it to include the mere listening. There is 
now, of course, with the use of the word "intercept" m 
the Criminal Code, there would be a clear distinction 
because of that definition with the word as it stands 

in the Bell Telephone ACt. 

My authority for tnat is, of course, tne 
judgment that I have mentioned of Copelana and 
Adamson where the word "intercept" in the Bell Telepnone 
Act nas been limited to an actual interception. 

13* MR. PUCCIO: 

q Go ahead, please. 

A The other foundation that one could use for a 

lawful wiretapping before that bill is the following A police 


i 
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8 


9 


10 

11 

12 

13 

14 


15 

16 

17 

18 

19 

20 


21 


22 


23 

24 
2 5 


officer, by his very duties, is charged with the maintaining of 
the law, the prevention of crime, the investigation of crime. 

The legislature has not up to this time 
regulited all that a police officer may or may not do. For 
instance, a police officer may go out and interview a witness. 
Now, if we were in France and there was a crime that had been 
committed, that police officer could operate only under the 
jurisdiction of aCfedge d'Instruction. He cannot operate 
otherwises than by permission given by thatJudge d'Instruction. 

In Canada, the police officer is not restricted 
in the carrying on of his investigation by the Judge 
d'Instruction. 


We can think of many activities that are carried 
on by police officers that are not regulated. We had not so 
long ago in Canada very broad powers of arrest given to police 
officers. As a result of possible abuse of those powers those 
powers were then further regulated. This I believe happens 
very frequently. 

Now, my opinion is that on wiretapping, as long 
as it was not prohibited by a statute for purposes of law- 
enforcement, and I am of the opinion that Section 24 of the 
Telegraph and Telephone Companies Act of the Province of 
Ouebec does not prevent a police officer from wiretapping for 
the purposes of a criminal investigation. I would submit that 
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8 
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II 

V. 

III 
14 
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10 

17 

18 
III 
20 
21 
22 
2:t 

24 


the words "when lawfully authorized or directed to do so" would 
cover that situation. 

Where we have a person who has a leqai duty under 
the law to investigate crimes, that person uses certain means 
to investigate, and here I have in mind wiretapping. He is not 
prevented from wiretapping until such time as the Legislature 

will wish to regulate wiretapping. 

THE COURT: You have tne equivalent of our 

constitutional right against unreasonable searches and seizure- 
do you? 

THE V.ITHESS: We have a Bill of Riqnts tnat is 
declaratory in a way, where we have various sections 
giving the basic right of persons in Canada. But tnat 
bill of Rights, as such, is up to a point declaratory 
and in order to determine the rights of a person or. 
would have — on the question of search and arrest, ■ r. 
would have to go on the Criminal Code and wnat the 
Criminal Code says. 

How, if that code was made applicable, for 
instance, to - if one was given a larger power to arresjt 
Indians, for example, then that law may he fonnd to ue 
Uhconstit .tional as against the Bill of Rights because 
Canadian citizens are entitled to equal rights. But as 
long as those rights are insured equally for everybouy 
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then that law — 

THE COURT: Do you have a right against 
unreasonable search and seizure? 

THE WITNESS: That would be found in the criminal 
code which says that a police officer may enter and searcjh 
with a warrant. That is regulated as to how it is to 
be done and under what authority. The right to searcn 
is regulated in the Criminal Code. The right to arrest, 
the power to arrest, is regulated in the Criminal Code. 

THE COURT: I have one more question: You are 
the Regional Director and have been since when? 

THE WITNESS: 1965. 

THE COURT: During those years did you have 
occasion to offer in evidence or have your assistants 
offer irto evidence wiretap evidence? 

THE WITNESS: If I have testified? 

THE COURT: No, offered at any trial. 

THE WITNESS: We did in the case of Guiao 
Orsini, not wiretap, I'm sorry. 

THE COURT: I'm talking about wiretapping. 

THE WITNESS: No. 

THE COURT: Never in the years that you were tne 
Regional Director, from 1965 to May 30, 1974, or after, 
according to the permissibility as you have expressed 
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it, have you actually offered wiretap evidence in a 
criminal case. 

THE WITNESS: I have never offered wiretap 

evidence in a criminal case. 

THE COURT: Have any of your assistants who work 

under you? 

THE WITNESS: Neither have my assistants. 

I would say in the majority of the drug cases tha : 

we have had, they were cases involving people seized 

with drugs, the driver of a car, but we have never gone 

into wiretap evidence as such. 

THE COURT: Wasn't wiretapping in general use in 

criminal investigations? 

THE WITNESS: Well, I am not necessarily familiar 

with all the aspects of wiretapping. 

For instance, I would not have been personally 

aware of the Vegas projects, although some of the 
evidence, I understand, could have been used — for 
various reasons this evidence was not adduced, and I 
believe that — I might explain this, that a police 
officer who carries on — well, there was one case whf - 
we could have used some wiretap evidence that I 
remember, and we decided not to use it because for the 
purposes of that case, although it might have been 



A 633 

Landry-direct 


335 


i 


useful, we did not absolutely need that evidence, in our 
view, and, second, disclr .i .g at that time the fact that 
that evidence was ava ■ rfould have advised — would 

have caused more dam- -e to other investigations that 
were in the course of being r.- would have disclosed 

the location of the tap and would have caused 
considerable problems and endangered other investigation 
that were in progress. 

Unless you have a case which is — as may happen 
and will happen more frequently now where a wiretap is 
obtained for a very specific purpose, a specific one 
crime is supected, and once that crime is realized, the 
operation is closed. Then there is no, of course, 
problem in divulging the fact that you have intercepted. 
But in many other situations police might have wiretap 
evidence, tnere will not be any question of using it 
because it will endanger other investigations that are 
in progress. 

I remember one case where this occurred in fact 
and we did not go into it for that very reason. But 
otherwise we have never used wiretap evidence in our 
cases, and in fact, in all — with that exception that 1 
have mentioned, it was never brought to me that wo had 
wiretap evidence available. 
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BY MR. PUCCIO: 


0 Mr. Landry, you have had the opportunity to read, 

have you not, the fttter from Mr. Leo Rene Maranda to defense 
counsel in this case, which is a summary of his views on wire- 
I tapping? you have read that letter, have you not? 

A Yes, I have. 

q And I direct your attention to a case called 

Chapman against Grange, which I believe was decided in an 

appellate court in Ontario. 

Would you tell us, please, Mr. Landry, your 

opinion concerning the relevance of that case to this particulajr 
case here of the Vegas project which you have heard testimony 

concerning? 

A Yes. If I may, just to conclude what I was 

saying, and I will go immediately into that, the further 
reasons for my saying that wiretapping was lawful in Canada 
prior to the bill of June, 1974, ou will find, my Lord, in 
the case of Copeland and Adamson where I make all the remains 
that are made in this judgment for the purpose of my -- of 
this evidence., and I could expound at more length on them, but 
’ L don't believe that I could state tnem as well as they are 
' expressed in that judgment. 

1 In the case of Chapman and Grange, that is a case 

r * where two police officers are moonlighting. There is a firm, 
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tney operate under a firm named Cannington, Poole — the name 
is in the case anyway, and it is a moonlighting operation by 
police officers. So the fact that here we are dealing with 
police officers does not equate tne case witn the facts of tne 
case that is before you. 

So these police officers offered their services 
to -- had offered their services to certain employers wno wanted 
to have advance warning of what the unions they were dealing 
with were up to. These police officers installed a wiretap 
telephone lines which were being used by some union leaders or 
some people in the union, and what they intended to do — the 
purpose of what tney intended to do was to acquire knowledge 
of what was going on in these telephone lines and divulge it 
to tne employers. 

Now, there was no real justification for them 
to do that. They were not doing this to prevent the commissior 
of crime, to find evidence about crime that had been committed, 
it was completely outside of their duties as peace officers. 

The court held that their purpose was squarely 
within the ambit of Section 112 of the Telephone Act of 
Ontario, which is the equivalent of the Quebec Telephone Act, 
Section 25, which prohibits the acquisition of that knowledge 
and the dtvulgence of it. 

The court held that that was an unlawful conspiracy 
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‘2 in that the police officers in question had agreed to acquire 
:» tnat knowledge and to divulge what they would obtain to 


1 employers. 


r, There was absolutely no legal justification and 

i; that co se Is completely outside of the area of a peace oiticer 
7 attempting to apply criminal law or investigate criminal law. 


(continued next page) 
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Q Now, youare aware, of course, Mr. Landry, that 

Mr. Maranda's opinion differs from yours. 

A Well, I may say that in matters which are not too 

far from the present matter, Mr. Maranda and myself have very 
often had occasion to disagree. 

Q Now, in the interest of saving time, are there 

I 

any other points that Mr. Maranda raises other than the Cnapma 
against Grange case which you would like to respond to very 
briefly now? 

A Well, there is a remark at page 4 of Mr. Maranda 

opinion. He indicates or he reasons in this fashion: He says 
if a — and the following pages, he says if a judge in Canada 
could not prior to the end of June, 1974, authorize a police 
officer to search, how could the chief of police or another 
senior police officer authorize his juniors or himself to wire 
tap? 

I think I made a mistake in my statement. What 
Mr. Maranda says if a judge cannot issue a search warrant 
authorizing a police officer to wiretap as uefore June 30tn. 
now can a police officer authorize himself to do the same tnincj? 

Now, that is — at first there appears to ne 
some merit in that contention. But what we have to do is, we 
nave to go back at the courts and what the courts are 
authorized to do. And in this case we have to go back into 




4 


SSWl 


> 
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I 

2 

the Canadian Criminal Code and look at what a Justice of tne 

1 

*1 

•eac< could authorize in a search warrant. 

1 

Mow, a Justice of the Peace in Canada is 

fl 

authorized to issue a search warrant. And here we are talking 

(> 

of the last — that was applicable prior to June 30, 1374. And 

7 

at Section 443 of the Criminal Code of Canada, we have tne 

H 

section Which allows a Justice to issue a search warrant, hut 

9 

the Justice can issue a search warrant only in respect ot a 

10 

thing, he cannot issue a search warrant to seize telephone 

iA„ 

conversations. 

12 

•ihe law authorizes tne Justice to issue a search 

i:t 

warrant only with respect to something that may be physically 

it 

seized. Tnerefore, I believe it is wrong to put it to 

ir> 

Mr. — the way Mr. Maranda puts it, that for a Justice to be 

ifi 

iu a position to issue such a warrant, he would have to have 

17 

the autuority under the Criminal Code. And under the Criminal 

1H 

Code the Justice of the Peace could not at tnat time issue a 

19 

search warrant to that effect. 

20 

Tilt COURT: Excuse me. Do I have Mr. Maranda s 

21 

statement? 

22 

MH. IA.4NUZZI: Yus, sir. A copy was mailed to 

29 

you, sir. There were two folders, three folders. Two 

24 

were transparent blue with a letter. 

2. r > 

THE WITNESS: Now, to illustrate 

1 
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MR. IANNUZZI: Perhaps it’s over tnere, sir. 

Those two are appendices and the letter is attacned 
thereto. The tw> blue ones are the appendices, thu 
two of tnem — the three of them. Two are the letters 
ana one is the appendix, sir. 

THE COURT: All right. 

THE WITNESS: As an illustration of tins wnicn may 
be possioly far-fetched, out one could say to follow 
Mr. Maranda's reasoning that a police officer could not 
in Canada and cannot in Canada authorize himself to go 
out and interrogate a witness because a Justice of the 
Peace cannot authorize him to do that. A Justice of 
tne Peace cannot autnorize a police officer to go out 
and question a witness because in the code he does not have 
that authority. Because that means that the police 
officer cannot go out and question the witness. 

The ame applies to a surveillance. If an agency 
wants to do surveillance, it cannot obtain a court 
authorization to do the surveillance. It does not mean 
that it is authorized to carry out the surveilla»ce. 

That is as far as the power to issue search warrants. 

Now, Mr. Maranda at page 6 — would the >.ourt wis; 
me to wait until — 

THE COURT: I have it. 
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the WITNESS: All right. At page 6 he says — 

I 

on top of page 6, my humble opinion is that these acts 
by police Officers could not be said to have been law- j 
ful as they were not done under the authority of the 
— or in compliance or in accordance with any law. 

Now, again, I think this is what I would qualify j 
with all due respect for Mr. Maranda. Sophism — what 

is the English word? 

THE COURT: Sophistry? 

THE WITNESS-Yes. That may be the translation. 
Because when an act is not declared to be 

unlawful — I am sorry. 

When an act is not declared to be lawful 

specifically, it does not mean that it is unlawful. I 
think that would be going very far to say that anything 
that is not declared to be lawful in the lawbook is 
necessarily unlawful. Because the legislature has not 
regulated every type of conduct or behavior. 

THE COURT: In this country all criminal law is 
statutory. It is what the Congress prohibits or the 

state legislature prohibits. 

THE WITNESS: And the same applies to Canada. 

o Mr. Landry, are you saying — 

A Yes. 
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Q Are you saying that Mr. Maranda's opinion if *ist 

i 

anything that is not specifically declared lawful is il.eyal or 
unlawful? 

MR. IANNUZZI: I object to that, if your Honor 
please, because that is calling for a conclusion of vnat 
Mr. Maranda's opinion is. I think this witness -an' t. 
make a determination of tnat. He can only — 

THE COURT: I will allow it. He is expressing an 
opinion. 

MR. IANNUZZI: Yes. 

THE COURT: In the light of Mr. Maranda's 
opinion. And I will allow Mr. Maranda to express an 
opinion in the light of what Mr. Landry is saying. 

MR. IANNUZZI: Very well, sir. 

THE WITNESS: Would you — 

Q Yes. What I was saying was this — let me 

rephrase the question. 

Are you saying that your opinion of Mr. Maranda's 
statement is that he is saying that if there is not a law or 
an act in Canada specifically providing that something co-iM 
be done, that particular act is illegal or unlawful? 

A Well, that is what I interpret the sentence to 

mean. And if this is what it means, then that would ue 
clearly wrong. And I say this with all due respect for 
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Maranda. 


ranaa. 

the COURT: What you are saying is if that is the 
basis of his opinion that it's lawful only if it 
permissible, then that is tne quarrel you have with it. 

THE WITNESS: Yes. 

THE COURT: All right. 
the witness: Now, there ere the mention of 

possible offenses that I should comment on. 

First of all, there is the question of mischief 

that is suggested. And in that section 387 of the 
criminal Code of Canada - and this I believe may arise 
out of the evidence of Mr. 'aValle - for. instance, where 
ne indicated that a wire with the instrument he was 
usinq would pierce the lining of the wire. 
the COURT: The insulation? 

THE WITNESS: The insulation. 

Now, there could be a suggestion that this would 
be mischief. 

NOW, what we have to bear in mind is that 
mischief is created in Section 387. In those words, every¬ 
one commits mischief who willfully destroys or damages 

property. 

Now, does that mean tnat if tnat an, 
for instance, that if I scratch in a very tiny way this 
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desk, tuat under that — while I am talking, I am 
committing a mischief. 

THE COURT: Tnat's inadvertence. 

THE WITLESS: That would be inadvertence. 

Now, if I scratch it in the sligntest degree, 
would tnat Le a mischief? It could possibly be a 
mischief. But if I am scratching it because I for one- 
reason or another — were I a police officer and I 
needed to get a sample of that paint, would that be 
mischief? 

And that would be possibly the distinction. 

Now, a mischief under Canadian law — the word 
willful as the connotation of maliciously — and I will 
only quote one case which is a case of original 
jurisdiction. It's Regina, against Chapman. That is not 
tne same Chapman reported at 1969 3 CCC — that's 
Canadian Criminal Cases — page 358. An analogy there is 
made of the meaning of the word willful. And the judge 
says, the use of the word willfully could not be an evil 
intention. And the extended definition of that word in 
Section 371 of the Criminal Code — that is the former 
enumeration of the Section 386, I believe. It cannot be 
a deliberate intention to create loss or damage to 
property or to its use and enjoinment or a recklessness 
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as to whether or not loss or damage occurs. 

In another part the Court quotes an often quoted 
Court of Appeals of England case, and that is Eley 
against Lytle. And the quot tion is as follows. This 
is as long ago as 1885 in the case I have mentioned. 

It was held by the Court of — in England that an 
act of trespass causing damage so slight as to be 
inappreciable was not within the provision of the 
comparable legislation relating to malicious injury to 

property. 

In order, therefore, under Canadian law to have 
a mischief, it must be done willfully and with some sort 
of malicious intent. And I would not feel that a 
police officer in the enforcement of the law, in the 
application or in the carrying on of his duties who — 
who carries on a wiretap, and in order to achieve that 
Wiretap causes, if we may call it a damage, a very 
slight damage, commits a mischief, he does not have that 
guilty mind which one would need to have to commit that 

offense. 

And X could leave with Hr. Puccio a copy of that 
decisron of Chapman and that could be grven to the Court 
Now, in regard to mischief, there is also another! 
section of the Criminal Code that could be mentioned. 
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And it is Section 25 of the Criminal Code, which is also 
mentioned in the judgment of Copeland and Adamson, of 
which your Lordship has a copy. It is at page 398 of tns 
decision where the Court there using Section 25 of the 
Criminal Code indicates that that section affords some 
protection for one who is authorized to enforce the law. 

When one is authorized to enforce the law in the 
carrying on of the application of the law, one may nave 
at a certain time to resort to the use of force or to 
suggest breaking a door, for instance. Well, that wouiu 
be — if someone is breaking a door willfully, it is 
mischief. But he is excused under the law of using tnat 
force if he is acting unreasonable and probable grounds 
then he is justified to use whatever force is necessary 
to apply the law. And that Section 25 is used oy tue 
court in this judgment of Copeland and Adamson in tnat 
connection to say that a police officer may actually i*i 
the exercise of his duty resort to some — the use of 
some force and that would not be an offense or would be 
an excuse. 

(continued next page) 
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o Mr. Landry, you have heard the testimony of 

Mr. I’atenaude and — 

A May I — 

<j Yes. 

A There was this other mention that I would like 

to make about Mr. Maranda's opinion. Mr. Mararida suggested 

that in all of the judgments that I have referred to, we would 
ue dealing with dicta and not a decision on point. Now, in the 
case of Copeland and Adamson, the court there clearly in my 
view decided the question of the legality. The Court went over 
I think about ten pages of this question. And the Court 
raised the question in this way. 

It says, "For the applicant it is submitted that 
tne actions of such police officers under the direction of ana 
with the approval of such police commission and Chief of 
Tolice Adamson in conducting such audio surveillance in the 
manner set out in such decision of the board is unlawful. 

And then tne Court proceeds to analyze that 
proposition and say. No, it is not unlawful. 

And the Court says, further, I cannot as a court 
tell them what to do unless Parliament regulates wiretapping. 
And, well, one could say it is dicta because the court proceeds 
rm and says, in any rate, the applicant has no status before 
the court to make such a motion. 
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Well, if one wants to take this as an arbiter, 

I 

| I would be prepared to go along that far. But it does not 
change the force of the reasoning of the judge in tnis judgment. 

5 But I am of the opinion that the judge decided the point. He 

6 put it squarely as a question and then he starts to resolve 
the question in a manner which I consider to be — he disposes 

8 of the matter quite fully. 

And in the other two matters of Judge Bisson's 
judgment and Judge Martin's judgment, the expression — when thsy 

1 say that wiretapping was legal in Canada, Mr. Justice Martin 

2 in his judgment raises the question squarely in this way. And 
1 in discussing the question that is raised before him, he says 

the answer to this question, in my view, depends in part upon 

15 whether wiretapping was illegal prior to June 30, 1974. Ana 

» 

1 6 then he goes on that in order to resolve the question, r- says 

17 it resolves in part in that question and then he analyses 

18 Section 25, the Bell Telephone Act, Sectionll2 on the Ontario 

19 act, and he concludes on that question that arduous aurveillancn 

20 or wiretapping was not per se illegal prior to June 30, 1971. 

So he again disposes of the section. 

And in the last page of his judgment he makes more 
or le3s the same statement. 

And Mr. Justice Bisson again, although he did not 
put the question as squarely as Judge Martin did in his 
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foment, did express himself under the legality ar.d said that 
it was legal. 

But I have gone — I have come hack -- in my 
original statement I have gone back a bit from the mischief 
section. 

T1IK COURT: I think we will take our lunch at t.-i 
point and ask that the case continue at 2:00 o'clock. 

7:00 o'clock. 

(Luncheon recess taken.) 
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THE COURT: Will you please resume, Mr. Landry? 

LOUIS PH ILLIPPE LANDRY, called as a 

witness, having been previously duly sworn, resumed the 
stand and testified further as follows : 

THE COURT: I am sorry I am late, but I nad a 
meeting with various people interested in maximizino tne 
use of jurors. 




MR. PUCCIO: May I proceed, your Honor? 

THE COURT: Yes. 

DIRECT EXAMINATION 
BY MR. PUCCIO (Cont.): 

Q Mr. Landry, you have heard, I understand, part of 

Mr. Patenaude's testimony and you have heard Mr. LaValle's 
testimony concerning — do you have something you want to brino 
up? 


A Yes. With your permission, my Lord. 

THE COURT*. Surely. 

THE WITNESS: There were two points this morning 
that I left up in the air, if I may say : one was the 
point about trespassing. On the face of it I am less 
familiar with that type of offense since it is dealt 
witn in our municipal courts, whenever it happens. 

Maybe Mr. Maranda is more familiar than I with this 


23 


question, but the Criminal Code has one section dealing 
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with trespassing as sucn. It reads as follows, 

Section 173: 

“Everyone wuo, without lawful excuse, tne proof 
of wnich lies upon him, loiters or prowls at night upon 

I 

tne property of another person near a dwelling house | 
situated on that property is guilty of an offense 
punishable in P’lmmary conviction. 

This is tne only prohibition there is, and one, 
therefore at night cannot loiter, prowl around a private 
dwelling unless he has lawful excuse for being there. 

The other sections that we have in the Code that 

could come close to trespassing, out tney are much more 

serious offenses, is tne breaking and entering into a 
place with intent to commit an indictable offense. One 

needs that intent to be guilty of the crime. 

There is also "everyone who, without lawful 
excuse, the proof of which lies upon him, enters or is 
in a dwelling house with intent to commit an indictable 
offense...." — so therefore that intent is material to 

the existence of,the crime. ' 

On the other question that your Lordship asked 
about the Bill of Rights, there is, as I have said this 
morning, there is nothing specific in the bill of rights 
dealing with searches as such, but there is Section 1A 




A 851 

Landry-direct 


\ 

353 

of the Bill of Rights, and if I may say, the Canadian 
Bill of Rights, to clarify what I have said, is a law 
of Parliament. It does not form part of the Canadian 
constitution. In fact, a Canadian law could be enacted 
that might operate against certain of the principles of 
the Bill of Rights, provided that the Legislature in 
that law would say so. For instance, we have the War 
Measures Act, of which judicial knowledge may have oeen 
taken in this country at a certain time when we had 
some troubles in the Province of Quebec. Well, in that 
act it is declared that the Bill of Rights does not nave 
any effect on that law. Parliament is competent to 
specifically declare in a law that the Bill of Rights 
would not apply. 

In two cases that I have mentioned already, that 
of Copeland and Adamson, and that of Barton Roy LeSarge, 
it was argued that Section 1A of the Bill of Rights 
would make wiretapping an infringement of the Bill of 
Rights. That Section 1A reads, "It is thereby recognized 
and declared that in Canada there have existed and shall 
continue to exist, without discrimination by reason of 
race, national origin, color, religion or sex, tne 
following human rights and fundamental freedoms, namely: 
(a) the right of the individual to life, liberty, 
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security of the person and enjoyment of property, and 
the right not to be deprived thereof except by due 

process of law." 

This section was raised in the two cases mentione^, 
and Judge Martin in his judgment merely quotes 
Mr. Justice Grant in the Copeland decision, and in tne 
Copeland and Adamson decision the Court hela tnat tne 
police action, that is wiretapping, which was 
contemplated, did not infringe that section of tne Bill 

of Rights. 

The judgment on that point is from pages 400 and 
following. I think it may not be material that this 
should be read, but it is in the record at the moment. 
THE COURT: All right. 

UY MR. PUCCIO: 

q You may continue. 

A There was one other conwent, if I may, that I 

wanted to make .bout my friend, Mr. Maranda's, opinion, that is 


in respect of Section 1612 of the Civil Code of Quebec. 

That section in the Civil code of Queoec obliges 

the lessor, puts an obligation on the lessor to ensure 
peaceable enjoyment of tne property leased. So that Mr. Marand* 
in making a reference to that section, more or less indicates 
the bell Telephone would have an obligation to ensure the privaje 
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use by the lessee of the telephone lines. And he continues 
and he says, "A conspiracy to interfere witn tne 1 awful use, 
enjoyment or operation of property would be unlawful." 

Now, on this comment, even if — I disagree with 
tne use of Section 1612 of the Civil Code of Quebec as being 
applicable to the question, but even if it was, and following 
Mr. Maranda's opinion, the Court would have to asK itself, 
assuming that Mr. Maranda is right, was tne use made of the 
telephone lines in this case lawful? That is, if the persons 

0 

were mentioning that they were going to sell some suits, as I " 
have read, well, one might have wished to ask what was to be 
contained in the suits. 

Certainly, in the United States it would be 
unlawful to use telephone lines to further a conspiracy involv¬ 
ing a transaction in drugs. Now, I would not qualify tne use 
of telephone lines to achieve and in furtherance of a conspiracy 
involving a transaction in narcotics as tne lawful use of such 
lines. Even if Mr. Maranda was right, we would not do here, as 
I see the facts, and this is not for me to determine tne final 
issue as to wnat those facts mean, but if it was to be inferred 
as being a reference to communication having to do with a 
transaction‘in narcotics, I would not interpret that as a 
lawful use of telephone lines. 

Q Mr. Landry, I believe you were here in court for 
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part of Mr. Patenaude 's testimony concerning the authorisation 
for the Vegas projects and for Mr. LaVaile's testimony concern¬ 
ing the - how the actual interceptions were made; is that cor- 


rect' 


A Yes. AS I am familiar at least with the substance 

of Mr. Patenaude's testimony. I was not here when 
Mr. Patenaude originally testified, but you have — 

q you were not here on the 14th of November? 

A Right. 

q Is that correct? 

A Riqht. You have shown to me Mr. — Mr. Puccio 

has shown to me part of that transcript so that I would 
familiarize myself with the circumstances of the interception 

described in this case. 

o Now, according to Mr. Patenaude, and I am 

paraphrasing from his testimony of November 14 at page 15 of 
the transcript — I will read the question and answer; 

) -Question: Will you please tell us the general 

criterra you used during the year 1970 in deciding to 
authorize the placing of a wiretap on a telephone? 

■Question: Before a wiretap - before authorizin' 

a wiretap we had a number of conditions which had to be 
met. First of all, it had to fall into three categories 
which I first related, then the person requesting the 
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wiretap had to come forth with some concrete information 
that the necessary methods of investigation had been 
exhausted; that it concerned a major crime and also 
that other means of investigation would not likely 
bring fortn the desired results." 

I ask you, Mr. Landry, under your view of t.it law 
during 1970 in Canada was it necessary for Mr. Patenaude tc 
reauire members of his command to fulfill various criteria 
before he would authorize the installation of a wiretap? 

A I would be of the view that this kind of 

authorization would not be necessary to make — the evidence _ 

wiretapping evidence legal, or to make wiretap legal. 

What is happening here is that we have two 
concepts, we have the peace officer who is authorized under the 
Criminal Code of Canada to carry on various duties in law 
enforcement. - This peace officer then becomes a member of an 
organization, wnicn could be the Montreal police, the QPP or 
the Royal Canadian Mounted Police. While he is a member of 
those forces he is, of course, subject to disciplinary action 
by his superiors; he is subject to certain internal rules 
within — or certain framework within which ne must work. 

But as a peace officer he is worKing for the 
Crown, so much so that it has been held in cases of civil 
liability in Canada and in Quebec that a peace officer — ihat 


t 
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sav if it is a member of the 
the employer of the peace officer, y 

, pcHP, who commits an act for which he would be responsible in 
, civil liability, the Crown could not be held responsible for 
, those damaqes. and what has occurred in the Montreal police 
, force - I am not familiar with the QPP - is that their union j 
, _ in their labor agreement there is a clause by wnich the 
, employer will mate himself responsible or will pay damages for 
, which the employee, the member of the Montreal police, may be 
condemned to pay in a civil court. 

n |j so tnat tne responsibility between a peace office* . 

llwhen no is acting under the Criminal Code, is more or less 
acting on his own; he may investigate, he may do his duty, ne 
u Lay come before the Court and lay charges, he may ue subject to 
„ '(certain disciplinary action, by his superiors, but once he is 
„ a Peace officer he worhs under the framewor* of what is called 
„ tne criminal haw of Canada and the Criminal Code of Canada. 

Therefore, I would feel that a peace officer 
Jcould conduct wiretapping. But then if there are internal rule^ 
„ and those rules are followed, well. I might say so much the 
„ better, it may raise less question, as it was done in this case 

we do have the decision of Copeland and Adamson. 

t, in case the question was raised in a very similar type of 

frameworK that has been described to this court, that is. tne 
L, ponce Commission of Ontario issuing directives or regulating 



wiretapping. 
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But in that case the Court had to go as far as 


saying that in this context wiretapping can be done. But the 
Court was not asked and 4id not pronounce itself on wiretapping 
that will be conducted by a peace officer outside of that 
framework; the question was not raised. 

But I would be of the view, and as of this 
moment I would stand possibly alone with that view, I have not 
seen it given by others, there is no case on it, but my view 
would be on the basis of the reasoning I have indicated to the 
Court, that it would still be legal, although the question may 
not arise in this case, it was done within a framework which 
is quite comparable to _ ; which is described in the case of 

I Copeland and Adamson. 


(continued next page) 



A 858 

Landry-direct 


360 


THE COURT: Yes. 

THE WITNESS: In that vein, I went further ana 
inquired at the Police Commission of Quebec to determinej 
first, if it would have, under the Quebec law, juris¬ 
diction to regulate wiretapping as of before June '74 
and, second, whether it did in fact issue some regulatiorjs 
or what was the situation, and I have received a letter 
from the Vice President of the Police Commission of 
Quebec stating in substance that it is the Police 
commission opinion that the law, the Police Act of Quebec, 
does not entitle the Commission, does not give uns- 
diction to the commission to regulate wiretapping, as it 
was done by the Ontario Police commission! second, that 
the commission did at no time issue directives to police 
forces: and, third, that wiretapping or electronic 
listening or electronic Interceptions - and I quote 
here, it is in French, "The exercise of wiretapping, the 
conditions of its practice, was left to the discretion of 
the heads of each police force until June 3h, ’“74. 

MR, PUCCIO: Your Honor, may I nave that letter 

that Mr. bandry received marked in evidence? 

THE WITNESS. There is a mark on that letter, 

received at a certain date. 

MR. PUCCIO: December 12, 1974. 
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THE WITNESS; That was made by my office. 

MR. IANNUZZI: May I look at this for a moment, six 
We have no objection, if your Honor please. 

THE COURT; Let it be marked. 

THE COURT: So marked as Government Exhibit 9 in 
evidence in the hearing. 


? 


(So marked.) 

BY MR. PUCCIO: 

0 So, in short, Mr. Landry, it is your opinion that 

the internal regulations of the Quebec Police Force under wnich 
Mr. Patenaude was apparently operating were not essential to 
the legality and admissibility of the Vegas projects in Canada? 
A That would be my opinion, but as a matter of 

course it appears that whatever internal regulations there were 

* 

were followed. 

Q So finally, in summary, your opinion here today, 

based upon the questions you have been asked and the testimony 
you have heard, and your research, is that the wiretap 
evidence derived as a result of the Vegas projects was legally 
obtained and would be admissible in Canada, both before and 
after the passage of the Protection of Privacy Act; is that 

a 

correct? 

A That is my opinion. 

MR. PUCCIC: No further questions. 


/ 
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THE WITNESS: I believe there were two other 
s , sU points that were raised in Hr. Maranda's opinion. 
and tnat is one about Section 287 of the Criminal Code. 

.if I may. 

THE COURT: Yes. 

the WITNESS; It is alleged that there may 
nere a theft of telecommunication, service. Section 287 
of the Code says that everyone commits theft who 
fraudulently, maliciously or without color of right uses 
any telecommunication wire or obtains any communication 

service. 

This falls Within the category of theft, and my 
interpretation of this 1. that, first of all. it must 
be fraudulently, which means with intent to deprive 
somebody of something - and in the french edition there 
• is a comma after the word -maliciously here. In the 
French edition it is -maliciously or without color of 
right." It couldn't be a. I - it may be indicated. I 
don't think Mr. Maranda means that, but the very fact 
of one using such a service where he has no color of 
right, that in its.it cannot be an offense. There must 
be the guilty mind, the element of “ the word 
-fraudulently- ha. always been interpreted as not 
meaning that you must deceive someone to get the service 
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but that it must be done intentionally, and I don't 
think we could obstruct ourself from the definition of 
theft, which is really to deprive a person temporarily 
or absolutely of something, or of an interest into 
something. 

I would feel that from the facts of this case 
that the question of theft of service of telecommunica¬ 
tion service would not even arise in that context. 

There is the last remark which I would like to 
make, and it is outside of the questions that we have 
discussed, and it originates in Mr. Maranda's opinion 
again. Mr. Maranda states that in Canada such evidence 
before being admitted in court would have to go through 
a voir dire, and that is entirely correct. But he also 
states that this evidence is also subject to the best 
evidence rule. 

In Canada, I understand the rules of evidence to 
be the same as the rules in the United States. There is 
no such thing in criminal law as the best evidence rule. 
Evidence is admissible provided that one can properly 
prove where it originatea and relate it to an accused. 

The best evidence rule can be invoked strictly to 
affect the weight of the evidence. If one has the 







original document it may have more weight than a copy. 
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depending on the circumstances. but in criminal law in 
Canada this is the farthest that the best evidence rule 

will go. 

There is no such rule in Canada and the rule is 
that any evidence is admissible provided it is Pertinentj 
material to the issue and relates to the charge and the 
accused, and if it is not the best evidence then it wil 
affect the weight of the evidence and nothing more. 

THE COURT-. I don't know whether I am quoting 
the best evidence a. it is «PPUed in our system, but 
as I recall it you must account for the failure to 
offer the original, and if you can't you cannot use 

secondary evidence. 

If it is a document then you must show that it 
ha. been destroyed or lost before you car. introduce 
oral evidence to prove the content, of this document. 

At any rate. I think that only refers to the destructio| 

of the tapes; is that right? 

THEWITHESS: in this case I think it does. 

THE COUJIT* we understand, or so far the evidenc| 
seems to show that the destruction of the tapes was 
the normal and customary way in which evidence of 
recordings was used, that it was not unusuax 


tapes and it was 


a matter of custom. 
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There I think our cases hold in order to offer 
the secondary evidence the testimony of what the tapes 
showed is that the prosecution should show good faith 
in addition to showing that the evidence was destroyed. 

That is, as I understand the rules of evidence 
in this court w^th regard to destruction of tap*. 

MR. PUCCIO: I have no other questions. 

MR. IANNUZZI: Shall I proceed? 

THE COURT: Mr. Iannuzzi. 

CROSS-EXAMINATION 
BY MR. IANNUZZI: 

Q Mr. Landry, were you not the attorney who 

prosecuted Mr. Cotroni's extradition to the United States? 

A I was representing the U.S. Government in the 

petition. 

Q And acting as prosecutor against Mr. Cotroni, 

is that correct? 

/. Well, if you want to call it that way, yes, 

although there was not the prosecution, it was a petition for 
extradition. 

Q Well, in any event, you represented the 

prosecution or the government in — 

A Yes, I did. 


25 


0 


Yes. Are you a counsel for the Royal Canadian 
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Mounted Police? 


A Well, I would like to set' the record straight. 

Many persons interpret my function as that of being sometime 
the .representative of the RCM. Police. I never represent the 
RCM Police. I represent the Queens as the U.S. Attorney here 
represents the U.S. Government. I am independent from tne 


police. 


instructions. 


To the extent that perhaps 

They don’t give me instructions. I give tnem 


When you used the analogy before of being similar. 


to say, a United States Attorney, you would be as independent 
of the FBI as the — I mean, independent of the RCMP as the 
United States Attorney is from the Justice Department — the 


FBI, no? 


A The Attorney General of Canada is responsible 

for the administration and prosecution or civil — whatever 
that is, civil, tax litigation involving the Government of 
Canada. The RCM Police is created by a federal legislation. 
When the federal police makes an investigation it will turn 
over to the Attorney General of Canada the results of its 
investigation and the Attorney General will decide whether the 
evidence is sufficient or not to prosecute, and if the evidence 
is sufficient, notwithstanding that, whether prosecution is 


1 
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2 warranted. 



But we do not take instructions from the police. 

* 

THE COURT; Here the United States Attorney is 
appointed by the Attorney General and the Attorney 
General heads the Department of Justice. 

The FBI also is under the Attorney General 
MR. PUCCIO; Your Honor, I don't know if it is 
important, but the United States Attorney is appointed 
by the President. 

THE COURT; By the President, I'm sorry. 

MR. PUCCIO; And the Assistant United States 
Attorneys are appointed by the Attorney General. 

9 

THE COURT: Yes. 

MR. PUCCIO; The FBI is part of the Department o 
Justice. 

THE WITNESS; The RCM Police is not part of the 

% 

Department of Justice. 

In fact, it.i«directly the responsibility for 
the administration of the RCM Police in Canada, it 
falls within the Solicitor General's Department, which 
is another department. 

THE COURT: I am sogry I made that error. I 

should know better, but I wanted to say was that botn 

I 

the FBI and the Uhited States Attorney are in the 
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Department of Justice. 

THE WITNESS: In Canada, your Honor, the RCM 
Police is not the Department of Justice. It falls 
within the framework of the Solicitor General's 
department. 

(continued next page) 
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Q Now, sir, you indicated that during your tenure 

as Crown Attorney — is that the correct reference. Crown 
attorney? 

A Well, the Crown attorney would relate to my 

function before the Criminal Court, it does not relate to my 
function in the Civil Courts, whether Provincial or Federal or 
Immigration Courts, in all the other matters we are acting — 
this is possibly one-third of my work and I am not personally 
directly involved in the day-to-day affairs in the criminal law 
in my office, I am involved in a remote fashion since I have 
to direct in all these other fields. 

Q Very well. 

Will you classify your position therefore as more 
of an administrator than, say, as in the criminal field or as 
an appeals lawyer? 

A I would like it to be that but in fact I am in 

court more often than I would like to be. 

Q Yes, sir. 

Now, you indicated toat in no case during your 
tenure, at no time during your»tonure since 1965, I believe, 
has there been a case where you have used wiretap evidence 
where both sides of the conversation were recorded on a tape 
recording — 

A That is correct. 
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Is tnat correct? 


Yes. 


q Now in addition to that, do you know of a single 

9 

instance where the RCMP withdrawn# 

In the various cases that existed and nave oeen 

prosecuted where there were tapes in existence that were not 

used? * 

A I know of one case where we decided for the 

reasons I have mentioned this morning not to go into that. 

Q And that was — 

I A And that was one case where my attention was 

rawn that there was wiretap evidence but for, I would say, 
tate reasons we decided that we would not go into it. 

0 Would tuat be on the basis that the otner evidenc 

fas so overwhelming that you didn't need it? 

A In that case we might have decided to lose the 

:ase rather than endanger these other investigations wnich in 
ny view were much more important than the case at hand. 

Q Yes. 

Do you know of instances where the RCMP has ever 
admitted to the fact that they have employed wiretapping prior 
to June 30, 1974? 

A What do you mean, that they would have admitted 

to me personally? 
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Q In other words, that it was public knowledge that 

in fact they do wiretap in cases. 

MR. PUCCIO: your Honor, I object to this as 
being irrelevant as to whether the RCMP admits or doesn' 

p 

admit. 

THE COURT: I will allow it. 

THE WITNESS: My Lord, there is one asprct of the 

r 

question which would cause me a problem. 

THE COURT: If you can't answer it, say you can't 
answer it. 

A No, some of this might be privileged communication 

and I may go up to a point, and inasmuch as it might relate to 
cases that have been prosecuted — 

THE COURT : Well, has the Royal Canadian Mountedj 
Police ewer publicly stated that "We wiretap," to your 
knowledge? 

THE WITNESS: I don't think we did. 

THE COURT: All right. 

I don’t think it makes it unlawful, Mr. Iannuzzi. 
MR. IANNUZZI: I understand. 

THE COURT: But you may try, so put it in your 
question. 

MR. IANNUZZI: Not every question is dispositive 
of the issues, your Honor. 
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THK COURT: I agree. 

„ R . PUCCTO: The question is whether any question 

is dispositive. 

MR. IANNUZZI: We hope so. 
q Mr. Landry, you indicated that except for 

admissions which were invoiuntariiy extracted from an accused 
- well, I will withdraw that. I will rephrase that. 

in the instance of a statement involuntarily 
extracted, that would be inadmissible evidence in a Canadian 

court; isn’t that right? 

A Yes. 

. ' is it a fact that other 

q But other than that, is it 

wa. 'illeaally or otherwise, would toe 

evidence however obtained, illegally 

in fact admitted into evidence? 

A Now with the additional exception of unlawfully 

obtained wiretap evidence? 

0 YeS - 

A That would be so, that evidence obtained 

unlawfully would be admissible in Canada.. 

q And prior to June 30. 197«. the only instance of 

anything illegal «°t ».in, — int ° C ° U " 

involuntary statement, in other words, prior to the present 
wiretapping act all evidence except for involuntarily extract^ 
Statement, would be admitted into evidence regardless of their| 
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legality? 

A To my knowledge, this is all that there would 

oe that would be inadmissible. 

THE COURT: How about physical evidence that 
is, let us say, stolen by the police? 

THE WITNESS: Yes, well, that would be'admissible 
THE COURT: That is an extreme case. 

0 And in — withdrawn. 

And as a matter of fact — withdrawn. 

This area of the law is rather recent in Canadian 
jurisprudence, is it not, the matter of wiretapping? 

A I wouldn't say that. ’ 
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Q Well to date is the Chapman-Grange case the only 

appeals court decision concerned with wiretapping that you know! 
of? 

A Yes. 

Q And has it been in fact determined, for instance 

in your case submitted with your opinion which was the Regina 
against Pearson case, and in fact the court decided the case on 
the basis «-hat there was no law in Canada at the present time 
or at the time of the decision prohibiting the use of recorded 
ividence, in other words that the hinge of the Pearson case was 
:hat they would admit into evidence that because there was no 
aw prohibiting the use of that kind of evidence; is that correct? 
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A Well, yes, that is what the judgment indicated. 

q The judge did not therefore concern himself 

wholly with the determination of the legality or the illegality 
of the evidence because of the fact that regardless of its 

legality it would be admitted into evidence. 

A Well, I am not saying that the judge die not 

concern hims*l p with t.-o legality or illegality, out in order 
to decide on the admissibility he did not have to pronounce 

himself on the legality of wiretaps. 

q And in fact he did not? 

A Not in the Pearson case, 

g Yes. 

May I ask you, sir, there are crimes delineated 
in the Canadian Criminal Code concerning conspiracy to deal 
in narcotics; is there not? 

A I believe so. I so argued in the Supreme Court 


l« 

of Canada 

in a well-known c 

111 

Q 

And the wire 

•20 

tniS case 

were obtained in 

21 

were they 

not? 

22 

A 

What case? 

21 

Q 

In this case 

24 

A 

Yes, yes. 

« 

2f» 

Q 

However, to 


However, to date there has been no indictment of 
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Mr. Cotroni or presentation of this evidence in any Canadian 


court? 


That is true, and I had decided that we would 


not lay charges in Montreal. 

% 

Q Despite the fact that the Canadian police were 

well aware; at the time of the interception of these communica— 
tions tnat this was going on and you have the evidence in 
Canada at the time. 

A Yes, but I, representing the. Attorney General of 

Canada decided no charge would, be laid in Montreal and we woulc 
leave it with the charges laid in the United States. 

Q Three years later? 

A Not at that time, sir. 

Q Well, at the time that you were made aware of 

the facts that this was going on? 

A Yes. 

Q When was it, in 1970 at the time? 

A I was not made aware in 1970 about the»f facts. 


Q You were not? 

A I would be made aware of it when I needed to Jcno 

i 

about it, and in this case, if you have read, sir, the 
transcripts as I have read them, and if you were a Crown attorn 
you would prefer to wait until you have some additional 
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evidence to tie in those conversations — 
q Did you have 

A (Continuing) - and one o£ the suite exactly, 

and I believe the situation has changed since 1970, and 

Puccio will be in a position to tell you that, 1 as, not, 
but I believe there is additional evidence and I would have 
been hesitant to prosecute on that evidence alone. 

o Not only have you been hesitant at that tis,e but 

there has never been a charge brought against «r. Cotroni in 


Canada. 


No, and there is nothing wrong about that, sir, 


(continued next page) 
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3 ( question. 
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I didn't say there was. I just asked you the 


In fact it is quite commonly known that Crown 


attorneys will decide as to lay a charge in one place rather 

6 than in another place because there may be more evidence 

7 accessible in that place than in the first place, and the very 
# fact that it is here rather than in the other place may be 

9 because the conspiracy or some of the overt acts of the 

10 conspiracy which took place in Montreal — and here the charge 
U could have been laid in Montreal or the charge could have been 

12 laid in the United States or the charge could have been laid 

13 possibly in Mexico, but the question is where do we lay the 

14 charge and it is not uncommon for law-enforcement agencies to 

15 consult each other and decide which is the best course to 

10 follow in a matter involving narcotics where there are inter- 

17 national agreements and where the more than 75 countries have 

18 agreed to stop this unlawful trafficking and to cooperate with 

19 each other, so it is not uncommon for us to arrive at these 


results. 


And in connection with this cooperation between 


22 yourself or your jurisdiction and the United States juris- 

23 diction, when was it for the first time that there was a 
•>4 consultation and cooperative effort in this case? 


I would not remember the exact date, sir. 


t 




4 
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4 
r, 
n 
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H 
» 

10 
It 
12 
i:i 
14 

16 

17 

18 

19 

20 
21 
22 
20 
24 

2. r i 

I_ 


Q Well, can you approximate it, sir? 

A Well, I would have known, sir, aLout tne American! 

indictment when the indictment was opened and referred to ru 
for extradition. 

Q Before that, sir, do you know whether or not 

through the DBA and the RCMP there was cooperation at the 
inception or at the time that these recordings were being made? 

A I would hope there would be, but I wouldn’t know. 

Q Would someone know? 

A Well, members of the RCMP or tne DEA who did the 

cooperating, if there was such an occasion. 

Q And is it your testimony that none of these 

people, tne DEA or the RCMP, have continued to inform you of 
unytuing in this case? 

A They would not have informed me while this 

wiretap was going on, sir, certainly not. 

Q Well, not whether they would have, the question 

is did they? 

A No. 

Q Now, you indicated that you received a letter, 

1 believe we have had it marked in evidence, from the police 
commission; is that correct? 

A Yes. 


0 


And is it a fact that the Police Commission has 
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indicated that it never had the authority to regulate or to 


authorize the wiretapping? 


The Vice President — 


Yes? 


A (Continuing) — of the Police Commission says in 

that letter that in his view the Police Commission did not have 
the authority to regulate wiretapping. 

Q Now, in the case of Copeland and Adamson, which 

was in Ontario, the Ontario Police Act did in fact make 
provision, by a meeting of the Board or the Board of Commissior 
in March of '69, they in fact promulgated a directive, an 
authorization concerning wiretapping; is that not a fact? 

A Yes. 

Q And none such was ever undertaken in Quebec, is 

that not also a fact? 

A They are operating there under the Police Act 

of Ontario and the Police Act of Quebec. 

Q I understand that as to the Province of Ontario 

there was a lawful authorization as a result of an act 
promulgated by the Board of Commissioners; is that correct? 

A Well, all I can say is that the Ontario Metro 

Police Commission issued such a directive. 

Q Such a regulation? 

A It did. 


I 
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Yes, and the Quebec Police Commission never did, 


did they? 


A That is what I am informed of. 

y And as a matter of fact, not only didn't they 

issue tne regulations, but the Vice President of the Commission; 
has just written to you in December, on December 10 of 1974 
that according to his understanding of his authority they don't 
even have the power to do such! isn't that correct? 


Yes. 


u And in the determination in the case of Copeland 

versus Adamson, one of the bases for the determination as to 
whether or not the wiretapping in Ontario was legal or illegal, 
was the fact that the Board of Commissioners had legally, 
overtly promulgated a regulation concerning the same. 

A I would disagree with that, that decision says 

that the Board has issued directives, it does not question the 
legality of these directives, and it says that the Court finds 
that the wiretap that is intended to be done is to be done 
within the framework of those directives, but I don't think 
there is an analysis of the legality of those directives, and 
I did not study the question as to whether or not that 
commission by the act creating it had the power to issue these 
directives. I merely stopped at the fact that the directives 
, are there and the court says as long as the police officer doe! 
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it within that framework there is no problem. 

Q So therefore the determination in the case of 

Copeland — withdrawn. 

Yes, Copeland vs. Adamson indicated that if the 
police work within the framework of the promulgated rule of 
the Board of Commissioners that it would not consider any act 
undertaken as a result of that act to be unlawful; is that 
correct? 

Do you want me to rephrase that? 

A If you would. 

Q Yes. In other words, did the court not in 

Copeland v. Adamson take into consideration the promulgation cjf 
tne Board of Commissioners in determining the lawfulness of 
the wiretap. 

A I think that the court, the court did take into 

consideration the fact that there was such directives, but 
then the court proceeded further and made an analysis of the 
duties of a police officer within the force and said that 
wiretapping would be quite legitimate in the performance of 
those duties of the police officer. 

THE COURT: Mr. Landry, aren't you saying tnat 
the question which Mr. Iannuzzi suggests would be 
presented if the police officer did not follow the 
regulations and then the question would be as to whetherj 
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tho commission had the authority to curb the policeman 

in the performance of his duty? 

THE WITHESS: Yes, that, tnat would be of course 

a definite question tnat one could ash. what 1 am 
saymq, my Lord, is that I don't believe that the court 

in the case of Copeland and Adamson questioned or 
decided in any way whether the board really had this 

authority, it looked at the police officers and it sard 

hqg t-nese rules to abide withl 
within its organization he has tnese 

and they are going to be abided with — 

the court: They are saying it never reached the 

question because the officer did comply. 

THE WITNESS: Right. 

, .. .. had the authority anywayi 

THE COURT: And that he haa 

so the question wasn’t reached. 

THE WITNESS: Yes. 

MR. IANNUZZI: I am sorry, sir. 

the court: Ho. I say that I understand 

Mr. Landry's testimony very well. 
by MR. IANNUZZI: 

0 And in the instant case the police were not 

conforming to any promulgated regulation of the Board of 

Commissioners in Quebec, were they? 

_ directives. The only directives 
A No, there were no directive 
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that there were were internal directives within each police 
force. 

Q And were you aware of that fact? 

A If I may, if I may add something on that: 

When a police force attempts to regulate the use 
of something which may lawfully be done, it wants to eliminate 
some discretion on the part of each of its members. For 
instance, we have a writ of assistance in Canada which is almos 
always honored in this country, and that writ is in blank and 
is given to certain officers of the RCMP authorizing them to 
enter and search various places — 

THE COURT: I recall that was one of the causes 

of the Revolution. 

A (Continuing) And within the RCMP, although a 

police officer will receive from the federal court such a writ 
authorizing him to go any place where he has reasonable grounds 
to believe that there are drugs, he may enter without ever 
going back to a judge, but the RCMP police because of criticism 
across Canada of the use of these writs by possibly certain 
officers, and I have not checked the facts, but since it is 
the — well, this is the type of thing which may create criticii 
so the Commissioner has decided that those writs which are goin< 
to be used, that is officers are authorized to use them, but 
he is telling the officer that notwithstanding the power that 


I 
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you arc granted by the narcotic Control Act to use these writs, 
every time you are going to use one you are going to account 
to me and give me fully all of your reasons for using it. 

Now this is an internal directive within tne 
police force, but the police officer could go out and use a 
search warrant any time he wishes to, but the commissioner 
says. If you want to remain in my force you are going to account 

to me. 

Now that is the kind of regulation in my view 
wnich is the sort of regulation that one may wish to impose to 
limit the otherwise possibly very wide discretion tnat may be 
left to a peace officer and where you want to regulate the use 
of nis discretion, and it does not amount to any more than that 

(continued next page) 
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2 

BY MR. IAUNUZZIs 


3 

r* You indicated that there was no law orohibitin* 1 


4 

wire taoping; is that correct? 


5 

A That is correct. 


6 

o And then you indicated also that there were 


7 

that as Iona as certain behavior has no statute making it 


8 

unlawful it is not unlawful; is that correct? 


9 

A Unlawful within the criminal sense, that is 


10 

correct. 


11 

o Yes. 


12 

But there are acts — there are statutes and 


13 

there are laws in Canada regulating the invasion of and 


14 

interference with Communications, interception 


13 

communications, etc.; is that not so? 


16 

A Interception within the meaning of the Bell 


17 

Telephone Act, ves, interception and divulaence within ^he 


18 

Telephone Act of the various provinces, yes. 


19 

o As a matter of fact in the case of Cranao -»nd 


20 

Chapman, they were prosecuted for the crimes of unlawful 


21 

trespass or interception of messages and the divulgence* 


22 

thereof; is that correct? 


23 

A Thev were tried for conspiracy — 


24 

o Conspiracy — 


25 

A (Continuing) — to intercept and divulge 
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telephone communications contrary to Section 112 of the 

Ontario Telenhone Act. 
o v ftS . 

And that Drosecution for conspiracy to 
intercept messages was before June 30, 1074; was it not? 

A Ves , and that conspiracy had as its ohiect 

nr unlawful act for this reason: 

That a criminal offense mav be created only 

bv the Federal Authoritv and what the province is creatine 
ir what falls under Section 338(2)(a) or (b) of the code — 
is it 338 (2) (b) — not 338, I am sorr^, 423(2) (a) of the Co.’" 

where we speak of an unlawful purpose. 

"The word 'unlawful* will encompass anv matter 

which is made to be an offense under a provincial statute.- 
o And the qentleman, Chaoman, who was prosecuted 

and convicted, and this is the onlv case that went un to appeal 

and was affirmed, was in fact a policeman? 

A He may have been in fact a policeman as ^ou 

mav be a lawver when you are drivimr a car and soeedina, but 
that doesn't — because, because he is a police officer 
doesn't chanqe the situation at all, he was a citizen of 
Canada conductina wire tappinq, the fact that he was a police 
officer is complete immaterial, it has nothinq to do with 

case. 
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laim the Judge distinguished this nan as not acting as a 
oolireman. 

A Y irst of all it starts with the trial court 

decision — 

n I'm asking vou, sir, a specific Question 

MR. IAIJNU7.ZI: y nur Honor, T have asked the 
question of this witness, I realize of course he is 
an attorney qivinq an opinion, but I think perhaps 
if he would answer the question it miaht save us a 
little bit of tine. 

Till: COURT: I an for that, I an for savino 

tine. 

MT>. IANNUZZI: I am for that, too. 

Now mav I have — 

Till: COURT; I find we are in agreement. f ina]lv. 
fjv MR. ] ANNUZZI: 

n q r> Landrv, will you noint to somethina that 

Judqe Arnun indicates that Chapman was not in the capacity 
of a nolicenan at the tine he was acting and therefore he 
is not considered a policeman at the tine that this decision 

was rendered? 

A The next paragraph, sir, "About 27th Auqust 

THE COURT: Excuse me. 


where would I find that cited? 
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MR. IANNUZZIs It is in Appendix 2 of Mr. Miran la ’i 
decision, sir, it is under the case of Chanman-Granoe 
and it says — 

THE COURT: It may be helpful if I read it, too. 

What page is it on? 

MR. IANNUZZI: The paqe starting at the last 
paragraph of 149, sir, and then going up to the ton 
of 150. 

THE WITNESS: Nov/ if vou read the next two 
pages, and this would be a summary of what is in there, 
you will find that Grange — Chapman, rather, was 
working for Canadian Driver Pool, Limited. 

MR. IANNUZZI: I have asked the ouestion and 

I would ask the Court to direct an answer. 

Is there some specific wording that the Judae 
used to say in the opinion, I am considerinn Chanm* n 
not as a policeman but as a private citizen? 

THE WITNESS: Well, sir, it is never suaeested 
in that decision that Chapman in that case was workinr 
in his capacity as a police officer in doinc what he 
was caught doing. 


BV MR. IANNUZZI: 


O Does it indicate in the decision, however, 

at Pace 150 that he was apting as a policeman at the relevant 
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of thf* charaes? 

A Well, it states *• >t »*- "as a policeman, a 

oonrv^lo, and that he was antln- in a Canada as a olair.- ^ 
clothes detective. 

o Poes anvthina in that decision, s — , sav that 

tl 'ourt did rot consider him a noliceman? 

A -his is strictly, i* the Court had teen t-ohir.'j 

a *- e . rtCt it would have said I was a lawyer a* * " t17nc "* 
. hi <- r ,„ here in this case it is cite clear -v eclo^ 
hv thP Canadian Driver Pool, Limited, and he. hoi bonnht 


cassettes 


(Continued on next oane. 
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MR. IANNUZZI: I object the answer as not 


resoonsive. 


I asked whether or not — 


THE COURT: If you are asking Mr. Landrv to 


interpret the facts and whether there was a material 
fact assumed bv the Court in reaching its determination, 
I think I should be just as capable of reading it and 
all you need do is ask him to assume that the Court 


had assumed that Chapman was acting in the capacity 
of a plainclothes detective would he have the same 
opinion, or would his opinion be changed, that is all, 
MR. IANNUZZIs May I ask the same question in 
a different way, sir? 

THE COURT: Surely. 


BV MR. IANNUZZI: 


o Mr. Landry, did the Court in the onlv Apoellat« 

determination made on this subject indicate that a policeman 


mav wiretap — 


MR. PUCCIO: Excuse me, we are talking about 


the Chapman case? 


MR. IANNUZZI: Yes. 


Did they distinguish between a Private citizen 


and a policeman? 


The Court, my Lord, in this case did not deal 


/ 





"SO] 
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with thin natter as something which had bee-, dene hv a 
police officer enlaced in law enforcement. 

TJIK COURT: Von siv that that statement 
fact made was immaterial to the decision? 

THE WITNESS: That is correct. 

THE COURT: In other words that hi* '-'as act\ne 
an a nlainclothesman? 

THE WITNESS: My Lord, I submit resoect^u 1 1” 
that this sentence here in taken out o c the content 
of the two next panes, and that bv readino the two 
next oaoes it becomes evident that this nan was workirjc 
for a company by the name of Canadian ”ool Drivers, 
and that hv lookina over the riaht recitation of fact^ 
which has been published with the iudonent and which 


decision vent ur> on appeal, and in fact the trial 
juices quoted on the facts reneatedlv bv the Court of 
Appeals, the fact is that when this man was cauoht. 
he showed his badqe to the nolice officer who arrestoj 
him trvino to hint that he was enoaqed as a police 
officer in what he was doinn and in fact it was fount 
that he was not so doinq, that he was enoaqed in a 
moonliol tine ooeration with a firm called the Canadian 
Drivers t>oo1, and they were supplvino this service 
to their employers of wiretappino a union orqanization 
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THE COURT: You are sayinq that the opinion says 
that assuming he was engaged as a plainclothes detective 
that his wiretapping was not a part of his duties as 
a plainclothes detective but that rather he was worki^q 
for the trucking outfit. 

THE WITNESS: Yes, in this case he was not at 
all engaqed as a police officer, he mav ha^e been a 
plainclothes officer but he was not in this case 
engaqed in his work as a police officer, not at all, 
and I fail to see, my Lord, where it would be suonest^d 
anywhere in the pages that he is charqed for havinq 
wiretapped in the execution of his duty as a police 
officer. 

BY MR. IANNUZZI: 

o Is there anything in that decision that indicates 

that he was in fact, despite his claim of beino a oolice off 
not acting in the capacity of a policeman? 

MR. PUCCIO: Your Honor, I'm «oinq to object 
to this whole line, the opinion speaks for itself, 

* I submit it is clear. 


cer 


THE COURT: I am trying to find out whether 
it was Chapman or or both — who did the wire¬ 

tapping? 

I 

MR. IANNUZfli Chapman, sir. 






H 


in 
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THE WITNESS: v es. 

On the previous nape, My Lord, there appears 
the following: 

"T state the relevant facts a3 they appear in 
the factum of Mr. Martin, which was accepted as 
correct by counsel for the Crown. The Appellant Prance 
at the relevant tine was the President of Canadian 
Driver Pool, Limited. That company carries on business 
in Toronto and is associated with three other companies. 


THE COURT: So in other words Granae was not 
a police officer. 

t>HE WITNESS: No, Chapman was. Grange arranced 
with Chapman for purposes of his companv and he was 
directing to have this wiretap done. 

This is no suggestion that this was done bv the 
nolice officer as a police officer, this man was — 

MR. IANNUZZI: If vour Honor pleases, the onlv 
THE COURT: That is the dispute, I can see it. 
MR. IANNUZZI: '’’he onlv difficulty with 
Hr. Landry's reading of what Mr. Grange was doing is 
that he jumps over the paragraph that savs what 
Mr. Chapman was doing and leaves it out completely. 

THE COURT: I have read it, so you don't have tc 


have Mr. Landrv read it. 
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MR. lANTnzzi* Very well. 


394 


BY MR. IANNtJZZIs 

o And do you know, 9ir, of anv legislation, 

Canadian Legislation, Provincial Legislation which specifically 
indicates that the provisions of the Criminal Code*, Section 2 8 , 
387, 423 does not apply to policeman? 

A It certainly does. 

Q Where is that legislation, sir? 

A I mean those sections apply if * police of c ioerj 

commits a crime; it is not because he is e police officer 
that he is going to be exempt from prosecution. 

o Does not Section 287 and 387 deal with the 

theft of Kelly Communications? 

A 287 does deal with the theft of Kelly 


Communications. 

o Is there a specific statute anywhere that 

indicates that policeman are not subject to this section of 

the Criminal Code of Canada? 

A To the contrary, I would say if a police officer 

at his residence steals telephone service without payinu for 
his telephone line, he is certainly goilty of that offense. 


(Continued on next page) 
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And is there anv indication that he can steal 


it from someone else — withdrawn. 


is there any leoislation that permits him to 

tal.e wire or wiretap I 

THE COURT: To intercept communication? 

HR. IANNUZZI: Thank you, very much. 

o la there any legislation that indicates that 

a policeman may intercept tele communications? 

A Of course. 

o There is such legislation? 

A Now, certainly. 

n Prior to July 1st, June 30th, 1974, was there 

in fact on the hooks of Canada a law prohibiting that theft ^ 

of tele communications? 

A Section 287. 

o And was there at the time existing a statute 

indicating that a polic^an was not subject to Section 
A All citizens of Canada, including police 

are ouh'iect to Section 2R7. 

o I3 there any indication of any diyeroence from 

the specific language of 2«7 that says, under certain 

conditions policemen are authorized to contr.yene this 

section. 


A police officer is not authorized to contravene 
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this section, but the question ii one will have to ask him¬ 
self what is a contravention of that section, which is nuite 
a different matter. 

THE COURT: Mr. Landry, I think the section 
says, whoever, unlawfully — 

THE WITNESS: Fraudulentlv, maliciouslv and 
without color of ricrht. 

THE COURT: Does not it sav unlawfully? 

THE WITNESS: It says fraudulentlv, which is 
the equivalent. 


TEE COURT: Are you saying that a police office 
in the exercise of his duties intercents a telephone 
call, is not fraudulently and it is under the color 
of right? 


r 


THE WITNESS: I am saying that the interception 
of a telephone call as, but normally, it is not for 
me to substitute myself for the Court, but if I may, 
my opinion is that the interception such as described 
to this Court in the first place would not amount to 
theft of tele communication service because there was 
no service which was stolen. 

THE COURT: I understand that, but come to the 
other phrase, is it, assume that it was intercepted. 


that the telephone call did not no through to the 
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recipient. 

the WITNESS: If it entirely intercepted, 

that would be orohibited by the Bell Telephone Act, 
and whether that amounts to an offense theremav be ^ 
some distinction between the word misdemeanor which 

has no more meaning in the Canadian law. 

THE COURT: Would you sav that was an inter¬ 
ception on the color of riaht; isn’t that th* nhrase 

in the section? 

the V7ITNESS: Color of riaht? 

THE COURT: Whoever fraudulently or without 
color of riaht. 

THE WITNESS: Color of riaht means that me 
person doing the act believes in a certain situation 
of fact, which if it had existed would have made its 
act lawful, such as, if I am puttinc lumber on m 
nrooertv and I cut a few trees over the line 
believe I am still in my property, there is a color 
of rioht. I am wrono in the fact but if the facts 
existed as I thouoht them to be I would not he commit. 

tinn an offense. 

I am not committing an offense, however. 

But the very act that I am doino somethino 
without the color of right does not mean that I 
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am necessarily guilty of the offense. There mist 
be the quilty knowledae and the quilt intent. Tt is 
certain that one who steals somethino normallv, we 
are talking of something that does not belong to ones 
self and if there is a color of right, well, that is 
a defense I can bring forth and say I believe that is 
my property. The Crown will have to prove that I 
have the guilty intent to start with. I would submit 
that in circumstances of this case we do not even 
cross the first point as to the act itself, that 
there was no service stolen at all; so that we uo 
not even have to ask the question as to the quilt 
in mind because there was no act committed. 
by MK. IANNUZZI: 

o Mr. Landry, does not Section 237 indicate that 

a person who -commits the theft, who abstracts — withdrawn. 

Who uses any tele communication, wire, and 
receives siqns, siqnals, writings, images or sounds or 
intelligence of any nature, does that statute not indicate 
that. Section 287, subdivision 2 thereof, that tele 
communications in this statute means the transmission or 
reception of signs, signals, writinqs, imaoes, sounds or 
intelliqence of any nature; is that part of the statute? 

A Yes, but you see — 





A 698 

I 

Landrv-cross/Iannuzzi 1 

o No, the question is, is that nart of the statute? 

I 

A Then I will sa” no to the question. 

MR. IANNtJZZI: It is not. 

If vour Honor please, I will offer into 

evidence — 

THF C°nRT: I can take judicial notice that, 
that nart is oart of the judicial statute. 

THF WITNESS; What I mean — 

mpr COURT: Vou can onlv answer the auestion 
that is asked. 

I know there is more to it, and Mr. Puccio 

will take lonoer on redirect. 

MR. IANNUZZI: Mav we have a direction that 

then** is no question? 

THE WITNESS; The word tele communication as 
defined about what one mav commit theft of is not 
tele communication, it is tele communication services, 
and the two words cannot be read isolated. 

MR. IANNUZZI; May I a3 * that that answer be 
stricken as not an answer to anv question nosed. 

THE COURT: The answer will be stricken, 
o Mr. Landrv, did not the Judge in the Coneland- 

Adamson case make a determination as to the violation of the 
Telephone Act, the Bell Telephone Act by indicating in his 
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opinion — may I just have a moment to confer with mv own 

notes, your Honor? 

THE COURT: Yes, certainly. 

o — that in his opinion after this defininn 

intercept, as an interference, that he has made a determination 
in that case that there was no violation because he said, 

"I do not believe that wiretappinq which does not imoede 
conversation between the parties, nor impede its proaress 
can form a breach of such a section." 

Did he say that? 

A Yes. 

O Did he determine, did he say what his decision 

miqht be when he found that wiretappincr which does impede 
the conversation? 

A No. 

O Did he say what he would have found concerninq 

wiretappinq that did impede the progress? 

A No. 

O And would it be your opinion that a case in 

which it were found by a Court that there was interference 
or impedence of the telephone of the tele communications 
that that could be distinguished from the case of Copeland 
and Adamson? 

A Well, I would wish to say yes or no to that. I : 
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could certainly be argued. 

p j ask vou this, based upon the decision of 

the fudge in the Coneland-Adanson case, if he had been 

presented with evidence of interference or interruption of j 

service, would his opinion be different based on what 

he had indicated in Copeland-Adamson? 

THK COURT: You are askino this witness to 

tell vou what a judge is going to do, when the judge 

mi"ht not be able to tell you. 

MR. IANNUZZI: I withdraw the question. 

THK WITNESS: I miqht answer that question in 

• a few years. 

the COURT: Is that the way it goes, when vou 
are a failure as a Regional Director of the Department 
o* Justice, that when thev promote you and put you 
on the bench — 

TOE WITNESS! well, yes, the procedure might 
be that, similar to the United States, so I don’t 
know what it is in the United States. I feel I would 
be on a safe footing by saying that. 

I would like to say that I am sorry for 
answering 287 as bluntly as I did, but I should have 

answered, yes. 

THE COURT: You have to witness lawyers, American 
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lawyers trving cases on cross-examination.. 

They insist on a yes or no answer as abortive 
as the question appeared to be and as inconsequential 
as the answer might seem, they want to know the 


answer to that and nothing more and they are entitled 
to that under our practice. 

I noticed, this, the previous witness Mr. Patenaure 
had trouble sticking to answers and Mr, Polakoff was 
a lot more gracious than Mr. Iannuzzi, when he let hiij 
go on and answer in his own way; but they have the 
right and I haven't witnessed a Canadian trial but 
I witnessed a British trial which is much different 
than ours, I might say, and I might say I prefer ours| 
but — 

THE WITNESS; I might say, mv Lord, that I 
am used to this. 

THE COURT; The cross examiner strictly contro 
the examination, if he wants to. 

RV MR. IANNUZZI; 

o There were in fact laws against wiretapoinn 

prior to June 30, 1974, were there not in Canada? 

A My Lord — 

THE COURT; In other provinces. 

THE WITNESS; I would not wish to answer the 




i 


O 
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2 

question unless in n definition, unless there is » 1 


:\ 

definition dive,. -.0 the word wiretappino because then 


\ 

, could answer yes « no and be wren, on both answers! 


r> 

THE COURT: There is another alternative. 


6 

yes or no or you can answer ves or no. 


1 7 

THE WITNESS: I cannot answer yes or no. I 


1 8 

can tell you what the laws were. 


0 

0 net me rephrase it this wav: prior to dune 30.: 

h. 

10 

ct-at-ufces which nrohibited the interference 
JQ7A, there were statutes wmen 


II 

with tele communications in Canada, correct? 


12 

A Within the sense of Section J5 of the ouebec 


i:t 

Telephone Act and within the meaning also of the Bel) 


it 

rppI-phone Act, and no nore, yes. 


tr. 

0 A nd you and I have been talking about the 


' 

i« 

interception of tele communications, what does that mean to 


17 

VOU? 


IH 

A well, UP until the present time we have a 


10 

strict definition in the Criminal Code which may have been 


20 

moderated by the distinction of the Bell Telephone Act and 


i 21 

the meanino to he given to it in the section of the Crimina: 

L 

22 

Code. 


2:i 

So, my, the meaning of the word to me, is tha 

t 

21 

in the Criminal Code now and it was before that and still 



, in relation to the Bell Telephone Act, the meanino given t 

©I 

■H 



) 
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it by Mr. Justice Grant — 


However prior to the legislation beino enacted' 


1974, in fact. Judge, let me just get the name again. 


Arnup, and Judge Moore spoke of interception relative to 


someone connecting wires to telephone service and listening; 


is that correct? 


That was done. The answer is, yes, 


It was done within the context of Section 112 


of the Ontario Teleohone Act and that context is a verv 


specific context. 


Is it not the Ontario Teleohone Act similar 


to the ouebec one? 


Yes, but not similar to the Bell Telephone Act 


I am asking you, sir, isn't the Ontario Act 


that Judge Moore and Judge Arnup was sneakina of similar 


to the Ouebec Telephone Act? 


The answer is, yes, but you are usino words 


out of context. 


(Continued on next page) 
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o i am not usincr an” words. 

I am askinq you it the” were similar? 
tk The” are similar but the word intercept 

n I am not askinq about intercept. I am askinq 

if the two acts were similar? 

A I thouqht the first question to start with 

was intercept — 

n Are they not similar? 

A The two acts, two acts, 112 of the Ontario 

Telephone Act and Section 25 of the Quebec Teleoraph and 
Telephone Acts are about the same, word for word. 

p And in determinino the ouebec Telephone Ac* , 

the 11?, which is similar to the Quebec Telephone Act, 

25, Judce Moore in the Court of Oriqinal Jurisdiction and 
ludnc Arnun in the Anneals Court both decided that was inter 
cention bv listening to a communication, reqardless o* 
whether it didn't net to the other end of the nhone, reaard- 
lonn of; v’ ether it didn't interfere and thev said that is 

inLercention; did the” not? 

A I would not be prepared to give a yes or no 

_o that because it is decided specifically in the context, 
the he” word in that section is not interception. Tt is 
to divulqe and that is what makes it a crime otherwise it 
is strictly eavcsdroppinq which is not an offense. 
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n Did not Judge Moore say in that case I am 

satisfies on the evidence, and this is in reference to 
Section 112 of the Ontario Telephone Act, I am satisfied 
in the evidence that some of this information would be and 
was obtained through the interception of telephone messages 
passing over the telephone lines. 

Didn't he say that is what he found, that it 
was interception of telephone messages, although the messages 
got where thev were goina; isn't that correct? 

A If you have in the judonent, I do not have all 

the oarts in mv mind, if he says that, then I sav yes h« 

says so; but again in the context of the Ontario Teleohone 
Act — 

° Which is almost word for word with Section 25 

of Ouebec Telenhone Act; isn't that correct? 

A The answer is yes, but that court makes a verv 

clear distinction with the Bell Telephone Act where Judge 
ARnup says as yet Parliament has not passed anv legislation 
with respect to wiretapping or other misuse with resoect to 
telephone calls and Section 25 of the Ouebec Telephone Act 
does not constitute such Parliamentary action. 

He said that that section 25 is not a law 
of Parliament relating to wiretapping or other misuse of 
telephone calls. 
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o So what he is saving is the Boll '"elephone Act 

is not an Act of — it is not an Act of Parliament? 

A We are not talking about the same thina. I 

am savins that the Court of Appeals, Mr. Justice Arnun 
a i r,*‘ i nauishes the Telephone Act of Ontario and the Bell 
Telephone Act and with respect to the Bell Telephone Act 
in Pace 126, he says, that Act and that Section is not 
a law of Parliament but not an Act of Parliament which was 
passed with resnect to wiretapping or other misuse of 
prior telephone calls and therefore Mr. Justice Arnup says 
Section 25 of the Bell Telephone Companv of Canada does not 
de^l with wiretappina. 

o He does not say, he did not define interception 

there? 

A That section used the word intercept but 

Mr. Justice Arnup distinguishes that. 

o He says it is not an Act of Parliament? 

A He savs — he does not say that. He said it 

is not an — I think one must read the whole sentence, as 
vet. 

p What page is that? 

A Paqe 156 the second paragraph. 

O Thank you. j 

He is saying there that section 25 of the Bell. 
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Telephone Act of Canada obviously does not constitute 
parliamentary action; isn't that riqht? 

A No, he says what is written here. 

° He does say that and there is no question 

about that that the Bell Telernone Act, theBell Telephone 
Company of Canada is not parliamentary action. Nobodv said 
that is a Parliamentary Act. 

A Well, it is. 

° I am sayino does that mean that he didn't sav 

that interpretation is to receive sounds over a wire? 

A What I am sayinq is that Section 25 of the 

Bell Telephone Act uses the words intercept, yet the same 
judae whom you are quoting under Section 112 of the ONtario 
Act which used the word intercept turns around and savs that 
the Bell Telephone Act which uses the word intercept doer, not 
deal with wiretap; so that in the mind of this -judce it 
would appear to me that he felt Section 25 of the Bell 
Telephone Act did not deal with wiretappinq, which would, he 
listening to a telephone line. 

° Where does he say in that paragraph you are 

referring to, the second paragraph on Page 156, in addition 
to saying that . the Bell Telephone Company of Canada is not 
parliamentary, where does he — 


A 


He says as yet Parliament has not passed any 
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leqislation with respect to wiretapping or other misuse o' 
telephone calls. 

Then he continues on and speaks about one act 


of Parliament. 

q Does he say as you say that it docs not deal 

with wiretaopinq or is that you who are making that decision* 
Does he say, I am asking you, does he sav that) 

or are you takinc that out of context and assuming that is j 

I 

what he meant? 

A I am saving this is what he says in the 

following sentence. Section 25 of the B.U Telephone Comoan- 
of Canada Act does not constitute such parliamentary action. 
What narliamentar'' action? 

Parliamentary leoislation with respect to 

wirotnpninc• 

o lie does not sav Section 25, does not 

itself as an Act relatinc to the Bell Telephone Conpan- 
•>rohibitinn telephone communications? 

A Oh, no, he does not say that. 

MR. IANNUZ7.I: I have no further questions. 

TMP COURT: Mr. Klar? 

CROSS—EXAMINATION 
L(Y MR. KLAR: 


o 


Are you familiar with OUIMF/’’ commission? 
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A I know of the OUIMET Commission. We had snr'p 

of the things published by the Commission but I would h-«ve 
to admit that its report as a whole is not fresh in mv mind. 

<"* Have you ever read that oortion entitled 

The henort of the Canadian Committee on Corrections, nud’.lsh 
in 1969? 

A I believe I have read it, but if ^ou would a zY 

me to comment on it I would totally be unprepared to do so. 

o Have you read this oortion or are von familiar 

with this portion which says that the Committee is of the 
view that wiretappinq and electric eavesdropping for lav* 
enforcement purposes under conditions of strict controls 
should be authorized by legislation? 

Are you familiar with that? 

A Yes. 

o And as you have already testified there was 

no legislation in effect in Canada in 1969 authorizing such 
electronic interceDtion, isn't that correct? 

A Yes, but I would like to make a comment or 

that. 

O Well, we will withhold that until we go a 

little further. 

Are you familiar with the phrase — withdrawn. 

Are you familiar with the police act v/ith the 





411 


A 910 

Landry-cross/Klar 

Province of "uebec which went into effect on .Tune 21st, 

1968? 

A, Yes. 

o Does that orovincial legislation contain anv 

nrovision or authority conferring to any provincial governmej>t. 
police officer or any other person, conferring the right 
to wiretap or to allow or to use wiretapping in Quebec; yes 

or no? 

A The law does not speak about wire tanping, 

n So therefore again we have no leaislation 

which confers the right on a police officer or any other 
provincial official such as Mr. Patenaude giving hi* per¬ 
mission to wiretap, but we do have other valid legislation 
as suggested bv the Orange decision which mates it a mis¬ 
demeanor to intercept or obtain an electronic communication 

isn't that correct'* 

Yes or no? 

A VOU said we do not have legislation authorising 

O I am referring to 1968 or 1969. at the time 

o* the enactment. 

A With respect to specific legislation, the 

answer is that is correct. 

(Continued on next page) 
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n That's correct. 

A Now, the other part of the question was — 

but there are others — I am not answering yes to the whole 
question. 

o But there was at definite times specifically 

Section 25 of the Quebec Telephone Act which was valid 
legislation in making it a crime to intercept an electronic 
communication? 

A The answer to that is no. That section does 

not create a crime, it creates — we don't call it a crime 

in Canada — 

o A summary — 

A It falls within the category of provincial 

offenses, and, second, the offense is not to intercept, 
again, but what is prevented is from intercepting and 
divulging otherwise one would be lawfully authorized or 
directed to do so, and all of those words are very important. 

o You had referred earlier, Mr. Landry, about 

a case where the RCMP preferred losing the case rather than 
using the wiretap evidence; is that correct? 

A That is not so. I have not said that. The 

RCMP never prefers to lose or to win a case. They present 
the evidence to us and we had decided not to use that evidence 
win or lose. The police had no preference. We call the shotls 
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if I may speak that way. 

n Did the RCMP in that case obtain the wiretap 

evidence themselves or did some other Police Department 
or Provincial Office obtain that wiretap evidence? 

A At this time I couldn't state. 

0 You don't know? 

A _ whether it was one or the other force that 

had obtained it. 

MR. KLAR: I have no further questions. 

THE COURT: Mr. Rosenthal? 

MR. ROSENTHAL: Yes, your Honor, just a few. 

CROSS-EXAMINATION 
BY MR. ROSENTHAL: 

0 Mr. Landry, just for the record, your system 

in Canada closely parallels our own, does it not; you don't 
have barristers who try one side of the case and then might 
try the other side of the case on a different day? 

A Yes. 

q In other words, you are a professional 

prosecutor, those persons working in your office would also 

be prosecutors; is that correct? 

A The persons working in my criminal division 

would be called prosecutors. 

q Excuse me, with that preface. 


I 



II 
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A Yes. But we do employ what we call Agents. 

For instance, in Montreal there is a major combine or anti¬ 
trust suit which is conducted by Mr. Bruno Patras on our 
behalf, and I have been at the same time pleading against 
Mr. Patras, prosecuting the case where he is the defendant, 

acting for the defendant. 

0 But more specifically, yourself, you are a 

professional prosecutor, is that correct? 


I would — 


You are a prosecutor, I will take out the word 


’professional"? 


I am a Department of Justice lawyer for what¬ 


ever that means. 


You are similar to the United States Attorney, 


as you have mentioned? 


Yes. 


0 In other words, you, as you would appear in 

a Court of Canada, would appear as representative of the 

Crown, as you say? 

A Yes. 

f» And you would argue the prosecutorial side of 

the question, would you not? 

A Yes. 

0 In other words, Mr. Miranda might argue the 




* 
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defense side of the question? 

A He always does. 

0 And you — 

A Except I've heard very recently that there is 

possibly a case where he might have been acting as prosecute*, 

to protect the Bell Telephone Company. 

o Well, aside frum that — 

A But I don't know if we will have an occasion 

to see his talent. 

o Aside from that, Mr. Landry, would you say thatj 

your opinion represents the prosecutorial view on wiretapping? 

THE COURT: Suppose you say the Government vie> . 
o The Government view, or the Crown view, which.: 

term you would prefer to use? 

A Well, it's ray view, which is shared by 

q Other prosecutors? 

A At the moment, which would be shared by senior 

officials of my department with whom I have tested my views, 

for whatever that is worth. 

n And they are part of the Government, also, is 

that correct? 

A But when I am here I don't stand on ray Govern¬ 

ment, I stand on my own two feet. 

o Mr. Landry, please answer the questions. 


er 





* 
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■« ■ 

2 

I 

Mr. Miranda, on usual occasions, would represent 




the opinion more of the defense, just as I would most likely 



4 

represent the defense opinion. 



r» 

A Of course, although we sometimes share the 



<; ! 

same views because, after all — 



7 

Q I know, but I am talking about wiretap. You 



8 

are not an independent expert here without any opinion 



9 

representing one side or the other, are you, Mr. Landry, 



10 

an independent, unbiased, completely unbiased expert on 

■ 


9 

11 

wiretapping? 


12 

A I can say I am not paid to give these opinions. 



111 

I am coming here freely and voluntarily without any advantage 



14 

to myself, and I fully believe in the opinions I have given 



15 

and wherever I would be, whether in the law faculty, here 



16 

or in a court representing a defendant or the Crown, I 



17 

would have the same opinion. 



18 

O Mr. Landry, since I have been here I have 



19 

heard dozens of uncalled for opinions from people from 


- 

20 

Montreal. 



21 

I wonder how long a case takes to be tried 


■ 

22 

there with all this opinion being given. 



Z\ 

THE COURTS Probably a day or two, the same 


* . 

24 

case that would take us a week or two weeks. 



- 

on 

MR. ROSENTHAL* I think it would be opposite, 

*■ - 
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your Honor, I think they like the French language 

bo much that they go on and on. 

THE COURT: Don't get any idea that we are m 

the 21st Century and we are in the 19th. If anything 

it is the other way around. 

MR. ROSENTHAL: Your Honor, I don't think that 

there is any difference in centuries, but I do lind 
that when a question calls for a few words answer 
you get a lecture. 

THE COURT: Isn't that par for this course? 

MR. ROSENTHAL: Your Honor, I did not ask for 


a lecture. 


THE COURT: 


I am talking about your dissertation 


right now. 


MR. ROSENTHAL: I am finished with my 
dissertation. I would have been finished a lot shorter 
THE COURT: Now the question. 

RV MR. ROSENTHAL: 

0 At. Landry, when you argue in the Courts of 

Canada, do you argue as an independent expert or do you argue 
as a prosecutor, or member of the Government, or Member of 

the Crown, however you want to say it? 

A v/ell, sir, I am stating to anyone who wants 

to hear that I argue a case for the prosecution, but I hope 




1 
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' 

have a very independent mind, and I have asked for acquittal j 
of persons — 

O Nobody is talking about your integrity. 

When you appear in the Courts of Canada do you j 
appear as a prosecutor, as one representing the Government 1 s 
position, as an advocate of the Government's position; would 
that be a fair statement? 

A Of course. 

0 That's all I have been asking you right along. 

Now, Mr. Landry, you stated that something that; 
you believe that a police officer cannot — I will withdraw 
that. 

Mr. Landry, do the police in Montreal have a 
license to break the law? 

A I think the answer is evident. 

MR. ROSENTHAL* I have no further questions. 

THE COURT* Any further questions? 

Do you have any, Mr. PUccio? 

MR. PUCCIO* I have one irrelevant question 
to add to some of those, your Honor. 

REDIRECT EXAMINATION 
BY MR. PUCCIO* 

o Did the RCMP or did the Crown win the case 

that you have testified about where the wiretap evidence was 



J 







I 
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not used? 


We did. 


MR.. PUCCIO: I have nothing else. 


RECROSS-EXAMINATION 
BY MR. IANNUZZI: 


o Do you know whether or not Mr. Maranda has 

represented Vincent Cotroni i" ^anada. 

A No, I believe there was some mention mav 

have been a question of crossing wires that came about with 

respect to some attempts to obtain the Vega tapes. 

It is Mr. John Paul St. Marie that has been 

representing Mr. Vincenzo Cotroni all of the years I have 
known Mr. Cotroni, and it is Mr. St. Marie who is a former 

narcotic prosecutor in Montreal. 

o When Mr. Puccio indicated in a communication 

that Mr. Maranda did so, it was based on some information 

that may have been — 

A It is certainly a misunderstanding between 

myself and Mr. Ruccio. 

MR. PUCCIO: Let me correct that for the record 
your Honor. 

In writing that letter to the Court I did 
indicate that Mr. Landry had informed me that 
Mr. Maranda was the counsel for Vincenzo Cotroni in 
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Canada, and that ia incorrect. It was a misunder¬ 
standing because I had been informed, I don't believe 
by Mr. Landry, that Mr. Menard was present at a 
restaurant with Mr. Cotroni when he was arrested in 
connection with this case and was later present when 
Mr. Vincenzo Cotroni was arrested recently in Canada, 
and I assumed that he was his attorney, but — 


THE WITNESS* I believe that was strictly a 


dinner. 

MR. PUCCIO* That was the connection I had 
between Mr. Maranda and Frank Cotroni and Vincenzo 
Cotroni, and I stand corrected that he was not an 
attorney for him. 

THE COURT: Anything further? 

MR. IANNUZZI* I just wanted to clear that up, 

J udge. 


THE COURT: You may step down. 

(Witness excused.) 

THE COURT: The Government's next witness. 
MR. PUCCIO* Mr. Iannuzzi indicates he wants 
to call an expert witness of his own on the law in 
Canada and he would like to interrupt our case, and 
I have no objection. 

MR. IANNUZZI: Would that be all right, sir? 


~\ 
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THF. COURTS Surely. 

is this witness scheduled to return today to 

Canada? 

THE WITNESS* no. 

MR. IANNUZZI* Yes sir. 

THE WITNESS* No, I am scheduled to return 
Sunday. I was told that you were ready to sit on 
Saturday and Sunday as well. That was quite convenient 
for me because I am busy on Monday and Tuesdays. 
SERGE MENARD, having been duly sworn by the 
Clerk of the Court took the witness stand 
and testified as follows* 

I 

direct examination 

BY MR. IANNUZZI* 

0 Mr. Menard, what is your occupation, sir? 

A I am a lawyer in Montreal. 

o in wh.t jurisdiction is it that you are adnitted 


to practice law? 

A We are not admitted in any special — juris¬ 
diction? I was admitted in Quebec Bar. ■ 

n You are an attorney in the Country of Canada? 

A Yes, in Montreal. 

o And nay I ask, sir, if you would be kind enough 

to inform the Court of your educational background, your 
professional associations, your qualifications concerning the 
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law, your study, any teaching or instruction that you give? 

A Yes. Well, I have made — I have the same 

education that aNy lawyer in the Province of Quebec has, 
that means I have made my classical course obtaining a BA, 

I have made — obtained degrees also in law at the University 


of Montreal and I passed my bar exams — 


and slowly. 


May I ask yoi to speak a little more loudly 


I have passed ray bar exam in 1966. Since then 


I was employed first in the Crown attorney's office in Montreal, 
which was a provincial jurisdiction, until I think, August, 

1967 when Mr. Landry called me to go in his office as a 
federal attorney in Montreal. 

I was made another offer in February, 1968 
when I left Mr. Landry's Office and I have practiced with 
a private firm for one year and I have practiced on my own 
since then, sometimes alone, sometimes with partners. 


I have also teach, strange enough, at about 


the same place that Mr. Landry, I have teached at the 
University of Montreal, for, I think, two years — 

Q What do you teach there, sir? 

A Criminal law. I have only practiced in crimina 

law since I have passed my bar exam. 

I have also teach at University of Ottawa for 



f 
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on. ....ion for th. lost _ I think five or oik y.ars I've 
also teach with Mr. Landry and Mr. John Paul and many other 
lawyers in th. Professional School of the Bar of nuebec, j 

which give the last year to the law students, and I have 

teached there also criminal law. 

q Concerning your background and your experience, 

have you had matter, which relate to and require you to make 
determinations and to study concerning the law of Canada 
relative to wiretapping, electronic surveillance and related 

fields of law? 

A No. I have never — I was never called in my 

professional capacity to make special studies to that. But 
it was for me a matter of interest. One of my 

(Continued on next page) 
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0 Have you made such studies? 

A Yes, I have made such studies because it 

interested me in this way: In 1973 when the bill for the 
Protection of Privacy Act was presented into Parliament, I 
was at that time, and I still am actually, judicial counsel 
of the Quebec Federation of Professional Journalists, and 
some of them, the president of them, of that Federation was 
at that time employed by his paper in Ottawa, he was attached 
to the Parliament in Ottawa, and since we had made the 
studies together he called me and says, "Everybody is qettincf 
the impression that aa far as wiretapping is concerned," he 
is prohibiting what was defended before, "And would you look 
into that matter because our paper will be interested in 
publishing an opinion on that matter, of course, your opiniot 

and somebody else's opinions." 

So this is whan I wa3 interested in wiretappinc 

q As a result of your interest, have you made 

extensive studies into the law of Canada concerning wiretapp: 

A Ves. At that time I have made extensive 

studies. Of course, I also made extensive studies before I 
came here this afternoon. I must say this is quite a 
technical point in our law which does not represent more 
interest because of what Mr. Landry has explained before, 
that whether it's legal or illegal, or whether the evidence 
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obtained has been illegally obtained or legally obtained, 
really in practice it’s not important in Canada because it 
is always admissible if it is pertinent. So it is very 
seldom that we will have to search that point in preparation 

j 

for a case. 

0 As a result, however, of your studies, you 

would testify here that in fact, regardless of whether it 
is legal or illegal, the Canadian law would accept as 

admissible into evidence such evidence? 

A Yes. That's quite true, and I think that was 

very rightly put on by Mr. Landry himself. 

If authority for that be needed I have brought 

with me at least the references to the two cases that are 
most commonly quoted in Canadian juris prudence to establish 
that. The first one is the English case of Caruma /s. The 
nueen, which is a case of the privet counsel, of course, at 
that time the highest authority in the British Commonwealth, I 
and this — the reference I notice is in the opinion of 
Mr. Maranda, which I had the opportunity to read before I 
came here. The other one, which is in Canadian juris prudenci 
and refers to that is the case of the Attorney General of 
ouebec vs. Bijon. This is the case of the Supreme Court of 
Canada and it is quite clear that the Supreme Court of Canada, 
has adopted for Canada, the position taken by the privet 
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counsel in the case of Caruma, and this case of — and this 
Canadian case is reported in the Criminal Reports volume 21 
Page 217. 

Q Now, beyond the fact — 

A I have noticed that the Attorney General of 

Quebec vs. Bijon is quoted in almost all the cases that 
were cited by Mr. Landry and that probably will have to be 
cited by me, because we studied apparently exactly the same 
juris prudence. 

THE COURT; Vou are talking about private 
counsel. Are you saying that under the facts of that 
case the telephone of counsel was tapped? 

THE WITNESS: No. But I say, the Attorney 
General of Canada vs. — of Quebec vs. Bijon is the 
authority in Canada to say that it doesn't matter 
whether evidence has been obtained legally or illega liy. 
What does matter is its pertinence. 

THE COURT; That seems to be a point of agreement 
between you and Mr. Landry, no question about that. 

THE WITNESS; Yes. 

THE COURT: Why did you refer to private counsel? 
Did you say under the facts of one of the cases the 
telephone wire of counsel was wiretapped? 

THE WITNESS: No, I don't think I have used the 






■X 


% 


A 926 427 

Menard-direct/I annuzzi 1 

word counsel. 

THE COURT: I misunderstood you. 

THE WITNESS: This case, Bijon, is quoted in 
almost all the cases that have been quoted by 

} 

Mr. Landry, which to me is a good indication that 
this was one of the reasons to accept wiretapping 
as of then because it did not matter whether it was 

obtained legally or illegally* 

THE COURT* The Courts have rarely reached 

the question as to whether it was legal or not, but 
they reached the question it was just dictum? 

THE WITNESS: v es. 

THE COURT* All right. 

THE WITNESS* We will probably go over that 

later. 

o May I suggest that I heard the same thing that 

the Court did, but I thin* that i. privet counsel, which is 
the highest — 

THE WITNESS: Sorry, when I was speaking 

THE COURT: I thought you said private counsel, 

THE WITNESS* It was the privet counsel, you 

are right. 

q Now, in connection with, however, in your 

investigation, your determination — withdrawn, vour study 
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of the question, have you made a decision or have you an 
opinion with a reasonable degree of legal certitude as to 
the question of whether or not in fact wiretapping was legal 
and lawful in Canada prior to June 30, 1974? 

A Yes. That is the first distinction to be made , 

it is prior to 30th of June, 1974. But I am in agreement 
with Mr. Landry on this, it is very hard in Canadian law 
to apeak of wiretapping and to say whether it is legal or 


not. 


My opinion, as I expressed it in 1973, and 


which is still my opinion here, is that wiretapping of Drivat.e 
telephones by police officers was almost impossible to make 
or to do without breaking certain laws. 

It is not the wire — so much the wiretapping 
as such that is illegal, although that is my opinion and I 
will explain why, but it is the fact that to wiretap conversa¬ 
tions, to obtain evidence, not necessarily to search evidence, 
will necessarily lead the officer to make some illegal acts 
that I think they should not make, even if they are little 
infractions to Provincial laws, I don't think this is the 
type of risk that a police officer should take, whether it 
will be admissible or not. 

THE COURTi Can you tell us whether you have 
an opinion as to whether a policeman in the performance 


~’V 
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of his duty, destroys or damages the insulation of j 

wire, whether that violates any law? 

THE WITNESS: I would think that that clearly 

violates Section 3B7 of the Criminal Code of Canada 
and I think the correct interpretation to be given 
to guilty mind is - and I think this is the interpreta¬ 
tion that has been giver, in all of English and 1 

Canadian uris prudence, that the guilty • ind is I 

the intention to do what the statute prohibits. 

It does not matter if the person in doing j 

that has a good or a bad intention, if the person has; 
the intention to do what the statutes prohibits it 
does have the guilty mind necessary to bring any 
criminal — 

TIE COURT. Our law distinguishes between 

I 

motive and mens rea. 

THE WITNESS: Exactly. That is I think the 
distinction that is mad. throughout our juris prudenc^. 

THE COURT. The criminal intent is a voluntary 
act knowi g it is wrongful. Motive and purpose are 
irrelevant when we talk about criminal intent. Is 
that your interpretation of Canadian criminal intent? 

THE WITNESS. Almost completely, with that 
restriction that it does not matter whether the 
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person knows that it is illegal or not. 

I think it is Section 17 of the Criminal Code 
of Canada that provides probably what you have in the 
United States, that ignorance is no excuse. 

THE COURT: Criminal intent does not mean that| 
the defendant must know the specific law that is 
violated, he just has to know it is wrong to do it. 

THE WITNESS: No. He must be able to appreciate 
that it is wrong to do it. It doesn't matter if he 
knows that the law prohibits it or .iot. If he does, 
if he war»ts to do what the statute prohibits, then 
he has a guilty mxnd, whether he knows it is illegal 
or not, that is restriction. 


THE COURT: We might part company then. 


BY MR. IANNUZZI: 


0 In other words, sir, is it your opinion that 

\ 

the person need have only the intent to commit a particular 


act? 

A Exactly. 

Q Regardless of whether he is aware of its 

illegality, he has the intention to commit that act? 

A That is quite obvious. 

Q And therefore that would be sufficient to have 


a culpable intent under the law of Canada? 


i 
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1 

\ ves. 

:» 1 

Q Did you give — 

4 

the COURT: in other words, you are sayinq all 

r» 

that is required to show that a police officer is 

t; 

committing a wrongful act is knowing that he intends 

7 

to put the connection through the insulation and it 

H 

is not necessary to prove that when he does that he 

i) 

knows it is wrong, a violation of law to do it? 

10 

THE WITNESS: No, The only thing that is 

11 

necessary is that he knows that he is damaging the 

12 

insulations 

i:i 

j THE COURT* That's all. 

14 

THE WITNESS* Ves. 

ir» 

THE COURT* It is? 

IB 

I THE WITNESS* There is other way in which it is 

17 

legal as well. 

IK 

For example, the first way I think wiretapping 

19 

J l8 illegal, and this I know is disputed, but I would 

20 

j! lik . to give it anyway and we can appreciate the 

21 

j| dispute after that, the first way is that to me it 

22 

clearly violates Section 25 of the Bell Telephone 

•ill 

! company Act which is a statute of Canada published - 

•>/ 

, which is Chapter 56 of the statute of Canada, 18 - 

21 

r » no. Chapter 67. 


I 
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Section 25 clearly says any person who shall 
wilfully or maliciously injure, molest or destroy 
any of the lines, posts or other material or property 
of the Company, or in any way wilfully obstruct or 
interferes with the working of the said telephone 
line, or intercepts any message transmitted thereon, 
shall be guilty of a misdemeanor. 

I didn’t bring it with me, but I remember the 
French translation was "deux mini", to misdemeanor, 
although it was put in brackets misdemeanor in English. 

It is interesting to ask after that if mis¬ 
demeanor is some kind of infraction, because I note 
that there is one case where the judge says it isn't, 
but to me it is an isolated case because we have in 
Canada, when we are in doubt, the law of interpretation, 
and the law of interpretation in Section 27 clearlv 
says that any infraction that is not a criminal act 
is an infraction punishable in summary conviction — 
if I can find the reference I'll give it to you. 

THE COURT: Is such an infraction punishable 
by a jail term? 

THE WITNESS: Yes, it is punishable by imprison¬ 
ment of not more tha*» six months and a fine of not moro 
than $500, and in default an additional six months or 




both. 
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o In other words, a summary conviction that you 

have mentioned, is it similar to what we would consider a 
misdemeanor? 

A Yes, and I think also 

THE COURT: In our Federal Criminal Law it is 
called a petty offense. We have three classifications;, 
o Or a petty offense? 

A Now that I have found my quotation I can read 

Section 27 of the Interpretation Act which is actually 

Chapter I 23 of the revised statute of Canada of 1970. ; 

That tion reads as follows: 

■Where an tnactraent creates an offense, the 
offense shall be deemed to be one for which the offender is 
punishable on summary conviction if there is nothing in the 
context to indicate that the offense is an indictable offense," 
Paragraph two of that section says that Al 
the orovisions of the Criminal Code relating to indictable 
offenses apply to indictable offenses created by an enactment, 
and all the provisions of the criminal code relating to 
summary conviction offenses apply to all other offenses 
created by an enactment, except to the extent that the enact¬ 
ment otherwise provides." 

So my reasoning is that since the Bell Telephone 



N 
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Company does not provide for anyway to prosecute that 
infraction, that infraction is punishable on summary conviction 
and the section of the criminal code that applies to summary 
conviction applies as well. 

I 

This is where you are going to find the 
penalty, in Part 24 of the Criminal Code of Canada. 

o Sir, is a policeman subject to the Bell 

Telephone Act and subject to summary convictions by attempting 
to wiretap? 

A Well, if he does one of the things that is 

prohibited by Section 25, to me he clearly violates the 
statute and therefore commits an offense punishable on 
summary conviction. 

Q Is there any law in Canada which permits a 

policeman acting under his authority to violate that act 
or authorize him to intercept or surveil electronic tele 
communications? 

A I don't know of any, and I think that if there 

was any Mr. Landry would certainly have put them before you. 

I know the reasoning in advance of Mr. Landry 
and I can explain why I disagree. 

I think we can start from something that is 
really undisputed between ourselves. It is illegal for any¬ 
body in the Province of Quebec to contravene Section 25 of 
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the ouebec Telephone Act, and I think that was very clearly 

I 

decided by the Appeal Court of Ontario on similar provision 

of the ONtario Telephone Act. 

So the questions where we are in dispute is 

I 

what does mean "lawfully authorized or directed to do so." 

Now, my contention is that "lawfully authorizej 
or directed to do so" means that there is 1*w giving to the 
police officer the legal authority to direct wiretappinc or 
to direct, I should say, the listening and the divulging of 
the information, and if there is no law it can’t be said that 

it is lawfully authorized. 

This is why, actually, I bring another case 

maybe I present my argument in not the best of orders, hut 
this is exactly the problem that I have asked myselft Could 
we consider that because a police officer has the duty to 
investigate crimes he may do what other citizens cannot do 
only on that ground, because he must investigate ^rime. 

I have found one case that covers that and it 
is the case of Reginald vs. Ormerod, which is not a judgment 
of first instance but a judgment of an Appeal Court, and I 
find it particularly significant that the longest opinion 
was written by Mr. Justice Laskin, who is today Chief Justice 

i 

of Canada, when he was sitting in the Appeal court of Ontario. 

Of course it was not in that case a police offn: 
hut that defenae was put and that defense was rejected. 

{Continued on next page) 
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When you say that defense, what defense do you 


refer to, sir? 


A Well, the defense that the accused agent of 

the RCMP or a person honestly believing himself to be such 
an agent. 

0 In other words, as the defense was put in and 

a policeman has a special authorization? 

A Yes, but I must, to be honest, I must say 

that that person was not a police officer but he thought he 
was engaged by a police officer to be an undercover agent 
and as such to traffic in narcotics and illegax drugs for 
the purpose of gaining the confidence of the people and of 
obtaining evidence against them, and Mr. Laskin studied his 
defense as if he were or if he honestly believed he was a 
police officer. 

Now I will give you only those quotations be¬ 
cause I can give you the whole case, but he says on Page 10 
of the report: 

"First, as an agent of the RCMP or a person 
honestly believing himself to be such an rgent, the accused 
was entitled to the immunity of a member of the force, if 
such member did what the accused did; and this, either under 
the Narcotics Control Act and Regulations thereunder or under 
the common law which allegedly recognizes an excuse for a 
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police officer where he deals in drugs in the bonafide 

belief that it is part of his public duty. - 

Now that was the submission of the defense 

attorney, and that is what he stated, and he concludes, and 

that is on that submission 

the COURT: That includes the statement 

concerning the immunity he would be entitled to if 

he were a police officer? 

THE WITNESS, ves, that, that was the submission 

of the defense attorney and that is what is studied 
by Mr. Justice Luskin, and he concludes his opinion. 

•Where, however, a police agent (the status 
claimed by the accused) has himself been charged, 
a. a result (I am prepared to assume) of activities 
bonafide considered to be in furtherance of the police 
agency, it is impossible to say that he has a defense 
if his superiors or other members of the police force 
would not have one if they had been prosecuted for th,j 
same activities. It may be unsporting, in such 
circumstances, to prosecute the lay agent where the 
police themselves would not be or are not charged; 
but the Court can probably do no more here to show its 

disapproval than to reflect it in sentence." 

And so what I am saying is that it is undisputed 
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after the case of Chapman and Grange, and it is 
certainly undisputed between Mr. Landry and myself 
that to listen to a conversation — 

THE COURT: What was that defendant convicted 
of in that case? 

THE WITNESS: I think he was convicted to six 
months in prison, if I remember well. 

THE COURT: I mean what was the charge? 

THE WITNESS: To have been trafficking in 
narcotics and some other things that were illegal. 

THE COURT: Was he convicted of one of the many 
statutes you said that would prohibit or stand in the 
way of wiretap. 

THE WITNESS: No, but I have given that as an 
example rf a case where a person pretends that because 
he was engaged in some public duty, he had the right 
to break laws that other people could not break. 

THE COURT* I heard it differently, I will 
have to read it. 

MR. PUCCIO* Could we have a copy of that made< 

THE COURT: Let's make copies. 

THE WITNESS* I have only one, I didn't have 
time to make the others, but I imagine that Mr. Puecic 


THE COURT* Proa the excerpt you read I think 
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it is there for the opposite. 

THE WITNESS: Well, the first excerpt I Pave 

was the submission of the defense attorney a. repl.ved 

by Mr. Laskin. 

THE COURT: Why would the judqe even deal with I 
it if the question were whether he would be entitled 
to the immunity that he would have had had he been 
in fact a policeman, why would the Court ever deal 

with it. 

THE WITNESS: Because that was the submission 

of the accused. 

THE COURT: I know, but — 

THE WITNESS: And the judge said that this 

was not an excuse to break the law. 

THE COURT: Don’t you see if a police officer 

too would be subject to the same penalties 
THE WITNESS: Yes? 

THE COURT: (Continuing) — and disapproval, 

why should he even discuss the question as to whether 
or not he was in fact a policeman, what was the 
materiality, yet the Court found it important to 

discuss that point? 

THE WITNESS: Yes, exactly. 

I have arrived at the opposite 


THE COURT: 
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conclusion from what you tell me but I will read the 
whole case. 

THE WITNESS: Well, the conclusion to me is 
quite clear, and that is that a police officer in 

j 

the exercise of his duty in investigating crimes 
must submit to the same laws that other people in 
Canada do unless there are special provisions that 
authorize them to act otherwise. For example, there 
is a special provision in Canadian law to the effect 
that the powers of arrest are greater for a police 
officer than they are for another person. 

THE COURT: Well, you have had a long time to 
study it, I have just got the brief. I can certainly 
read it, I will have to read it, you may be right or 
I may agree with you when I shall have read it, but 
that isn't what I got from what you read. 

Was that marked? 

MR. IANNUZZI: No, sir. 

MR. PUCCIO: We have it here. 

THE COURT: Please mark it. 

MR. IANNUZZI: I will have it marked. 

Perhaps we can have Mr. PUccio make copies of 
this meanwhile so that your Honor can have a copy, 
or we will make them after court. 
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the clerks Ten page document marked as 

Cotroni Exhibit D for identification. j 

the courts Have you completed. Hr. Iannurxi. 

«. lANNUZZIs HO. no. your Honor, certainly 

not. 

the WITNESSs vour Honor. I understand why 
maybe if I can put them in the order that I have 
prepared them - your Honor, we have discussed in 
the other testimony at vary lengthy times the case 
Of Regina vs. Chapman and Grange, and I base mv 
opinion also on that Judgment, and that Judgment, 
whatever was said by Mr. Landry, well, you can read , 
it for yourself also, but to me clearly it establishe. 

that even in the caa. of the police officer, they 
are not - they must follow the Provincial Regulation^ - 
the COURTS Rut he was employed by the trucking 

I 

outfit in a labor dispute. 

THE WITNESS: That is not vha . 3 

from that caae. and 1 have r..d it many times, and 
I don't see that in the c... of chapman and Grange, 
either. It may b. th. fact in that caae that that 
i. not what appear, in that «... But in any «... 
this i. why I want to .tart from the undented facts 
Th. court of Appeal, of Ontario quite clearly 
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said that those sections are valid legislation, and 
my conclusion accordingly is that Section 112 of the 
Telephone Act is valid legislation. 

Now Section 25 of the Quebec Telephone Act 
establishes exactly the same thing as Section 112 of 
the Ontario Telephone Act, and an agreement to 
contravene, either in the sense of depriving persons 
entitled to the protection of his civil rights, which 
that section gives them, or to contravene the section 
and to do what is not permitted, that is to have 
an agreement to effect an unlawful purpose — and thin 
go on and ends with the words: 

•There was evidence to support a conviction 
against both appellants upon the indictment." 

(Continued on next page) 
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BY MR. IANNUZZI: 

O NOW, with reference to Chapman-Grange, did 

Judge Arnup - I still have trouble with pronouncing the 
judge's name - the Judge that node the determination for 
the Court of Appeals, well, -as that a unanimous decision! 

A it was a unanimous decision of the Ontario 

Court of Appeals. 

O in determining the facts, did the Court 

j. relevant time acting as 

determine that Chapman was at the relevant 

an undercover or plainclothes policeman? 

A Well, my impression in reading the parts that | 

. T have read is that he was acting as 

you have read and that I have 

a plainclothes policeman at that time. j 

TH E COURT: Do you understand that indictment 

to mean as "The relevant time* the time that 
on th. telephone, that is when he we, tapping the 

wires. 

the WITNESS, well, that is what I understood 
when I first read it, and I have nothing else, nothin, 
to tell me otherwise, and I would imagine that when 
you read it you will have the same impression because 
it is quite clear on Page 150 when they say, "The 
Appellant Chapman at the relevant time was a Constabl^ 
with the Metropolitan Toronto Police Department, actitic 
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: i 

in a capacity as a plainclothes detective" — 


a 

THE COURT: Is there any statement of fact 


4 

that indicates that he was in the pay of a truckina 


5 

outfit? 


fi 

THE WITNESS: No, the only thing I see that 


7 

bothers me which was when I was listening to Mr. Land: 

:Y*3 

8 

opinion is that I have noticed that, too, that 


9 

Mr. Chapman had bought cassette recorders before. 


10 

but I don't see how that fact, or from that fact 


11 

that I must assume that when he bought those cassette 


12 

recorders he bought them for the accused Grange or 


i:< 

that he bought them to carry his purpose as a police 


14 

officer. 


15 

BY MR. IANNUZZI: 


16 

Q In any event, air, is there anything in the 


17 

decision that indicates the Court was considering Chapman as 


18 

a private individual as opposed to a policeman? 


19 

A No, there is nothing in the case. 


20 

Q Is there anything in the case that indicates 


21 

that a private citizen cannot do the things that Chapman 

i 

22 

was convicted of but that had he been a policeman he would 


23 

have been authorised to do? 


24 

A No, there is nothing in the case. 


•2T) 

v 

Q And on the basis of the facts as put together 



« 


/ 
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by the curt in marshalling the fact before making his 
decision, -a. Chapman found guilty of an infraction of the 
laws of Canada despite the fact that he was a policeman? 

A Chapman was found guilty of a criminal act 

central.- to the criminal code of Canada and in my opinion 
that was for any police to engage in wiretapping activities,, 
well, that they cannot do it without going to the same kind 
of agreement that Chapman went and was convicted for, because 
one point that is in the opinion of Hr. Har.da, and that 
must b. stressed here, and I know Hr. Landry almost complete^ 
ignored it until he was cross-examined, is that the criminal] 
cod. of Canada provides in it Suction 423 many way. to be 
guilty of a criminal conspiracy, and one of those wavs is 
that everyone who interfere, with anyone to effect an unlaw¬ 
ful purpose, to effect a lawful purpose by unlawful means 
is guilty of an indictable offense and is liable to imprison- 

ment for two years. 

Now, it wee decided in Chapman and Grange, 
and it was decided before that, that an unlawful purpose 
can -W a., infraction under provincial Law, therefore when 
one or two persons agree together to break a Provincial Law 
they are committing a criminal act according to the Criminal! 
Code of Canada, and that is what I say, that if police offices 
agree together to listen to conversation, that are not 
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addressed to them and they divulge the substance, the purpos^ 
or the content between themselves, then they are entering 
an agreement to do exactly what Section 25 prohibits and 
what Section 25 of the Provincial Law makes an unlawful 
purpose and which Section 423 of the Criminal Code makes 

an illegal conspiracy. 

THE COURT: What if an undercover agent of 
the RCHP has in his possession heroin, he just bought 
it from a narcotic dealer, is he committing a crime. 
THE WITNESS: No. 

THE COURT* He is in possession of heroin. 

THE WITNESS* Yes, but it is not a crime to 
be in possession of heroin, it is a crime to be in 
possession of heroin without a lawful excuse, and 
certainly he has a lawful excuse. 

THE COURT* What statute gives him the right 

to this heroin? 

THE WITNESS* The offense created by the 
Narcotic Control Act provides that it is an offense 

I 

to be in possession of narcotics without lawful 
excuse, the proof of which lies — 

THE COURT* It says so right in the Criminal 

* f 

Code? 

THE WITNESS* No, in the Narcotic Control Law., 
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The offenses in relation to narcotics are not 
envisioned in the Criminal Code, thev are in the 
Narcotic. Control Law, they are in violation of the 

criminal law, 

the counts what is the lawful excuse for 
havinq heroin in your possession, is it to qain 
evidence? 

You are saying that it must be without lawful 

I 

excuse? 

THE WITNESSs Yes, and not only to cain evidence 

but to bring it to Court. 

THE COURTS Isn't that the same law which is 

the excuse here? 

the WITNESS* I don't see where. 

THE COURTS Well, the insulation on the wire 
appears to obtain evidence, isn't that a lawful ex¬ 
cuse, the same as an undercover agent in a heroin 
transaction? 

THE WITNESSs Yes, but the provision prohibiting 
mischief don't have that, I thin* they don't have that 
essential element of doing it without lawful excuse. 

the COURTS vou say the Bell Telephone Act 
or the Canadian Telephone Act must say, "If '' ithout 


lawful excus-"? 
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THE WITNESS: The Bell Telephone Act, and I haVe 
read it to you, doesn't talk — 

THE COURT: Is that the difference? 

THE WITNESS: There is that difference but I 
was tryinq to make ray point on the Provincial Law, 
the Provincial Lav/ doesn't say without lawful excuse, j 
it says unless directed or lawfully authorized. j 

THE COURT: Then on the one hand the statute 
excuses police officers I think but in a much lesser 
crime of qutting evidence by piercinq the insulation 
of a telephone line, and the statute doesn't say that 
a policeman may obtain evidence in effect by — 

THE WITNESS: Well in both cases they don't 
sreak of police officers. 

THE COURT: But unless there is a lawful 
excuse or words to that effect a person is guilty of 
possessing heroin. 

THE WITNESS: Yes, because the words that are 
creating the offense have those elements. 

THE COURT: But the law speaks of a lawful 

excuse? 

THE WITNESS: Anybody who is in possession of 
narcotics without lawful excuse, the proof is upon 
him, is committing a crime. 



A 948 

4 4Q 

Menard-direct/Iannuzzi “ - 

THE COURT: What is so unlawful about possessing 
heroin# the only excuse is that they are using it. 

for evidence, but it is still heroin. 

the WITNESS: NO. I would like to check 
if I remember in the last sections of the Narcotic 
control Act I think they do provide excuses for 
police officers engaged in that type of activities, j 
but I was not prepared to answer those questions todaf. 
the COURT: All right, Mr. Iannuzzi. 

(Continued on next page) 
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BY MR. IANNUZZI: 

q Is it a crime in Canada when a narcotic agent 

purchases narcotics, the crime for which one might be 
prosecuted, that is possessing for the purpose of sale or 
distribution o f narcotics, is that a crime in Canada? 

A NO. 

o Is it a crime merely to possess narcotics? 

A It is a crime merely to possess without lawful 

excuse. 

q Is it necessary to have importation for the 

purpose of sale or is it just mere possession? 

A No, the mere possession without lawful excuse 

is a crime in Canada. 

0 And when the policeman has this under proper 

authorization, that is to say not to possess it in violation 
of the law, you are saying that is different than when a 
policeman intercepts purposely and wilfullv to violate the 
law of the Boll Telephone Act? 

In other words what I am saying is when a 
policeman goes into wiretap, is he in fact intending to 
violate the particular law? 

A That is right. 

O Because the law specifically says he cannot do 


that? 
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A Exactly. 

O And would it be your opinion that it would be 

different in reference to an .cent who i. Purchasing narcotics 
from a person for the purpose of arresting that person? 

A Yes, it is different because the offense is 

net created In using the same language and it »« obviously 
created in different term, because d»y were foreseeing 
those types of problems, the same way that a clerk of the 
court when in possession of heroin, he cannot be said that 

he is in possession without lawful excuse. , 

n can a person who has a prescription or who 

I 

has a pharmaceutical — 

THE COURT: Excuse me. 

IS it lawful to have the tapes in ones possession 
of an unlawful wiretap? 

THE WITNESS. To have them merely In possession? 

| 

THE COURT: Yes. 

the WITNESS. I would imagine so, but then thii 
• s clearly said in chapman and Grange, the person who | 
would have given you the tap., would have divulged 
them, so he will have committed it. he would have done 
the other part that is prohibited by the statute 
which is to listen to and to divulge, but the person 
who is in possession, that is not a crime. j 


i 
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2 

THE COURT: But then the crime isn't committed 

:? 

until divulgence: right? 

4 | 

THE WITNESS: Exactly. 

r> I 

THE COURT: Then if it comes to divulgence to 

« 

an American Court it cannot be a Canadian crime? 

7 

THE WITNESS: I don't understand. 

K 

THE COURT: If the divulgence of the substance 

9 

of the conversation is the crime, is it a crime when 

10 

the divulgence conies when it is shown in court. 

11 

THE WITNESS: That is one way to divulge, but 

12 

that way you are authorized to do it by law. 

i:» 

THE COURT: Then it is not a crime? 

14 

THE WITNESS: The crime is to do both, the 

j 

15 

crime is to listen and to divulge. 

Hi 

THE COURT: Either or both in combination? 

17 

THE WITNESS: It is both. 

IH 

! 

THE COURT: The combination? 

19 

THE WITNESS: Exactly. 

20 

BY MR. IANNUZ2I: 

21 

0 Would it still, sir, be a crime if one officer 

22 

divulged it to a fellow officer or a superior person, that 

25 

is to give the information that was obtained on the wire 

24 

even if it were to be to a fellow officer, would that be 

25 

considered divulgence? 

. 
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R That is what I base my decision on, the decision 

t helieve that Mr. Justice Arnup'S 
of Chapman and Grange, and I believe cn 

opinion states that if the tapes were handed to somebody .1^ 
to be listened to, that -a, the divulging of the conversation 
and therefore the infraction of having listened to the 
conversation - well, that was not addressed to that person 
but that the divulging of it was committed when that last 

action was made. 

q Would it be your opinion, therefore, si., that 

Had been recorded to another person 
handing the tapes that had been 

, rt *her person to listen is sufficient 

for the purpose of that other person 

to create a divulgence pursuant to the Canadian law? 

A I think lhat is the opinion of the Ontario 

Court of Appeals. 


And that is the only Appellate decision concern 


ing this issue; is that correct? 
A That is right. 


Except for the other one that you mentioned? 


Yes. 


There is another thing we can mention, and tha<5 

, urn and Grange has come after the • 

is that the case of Chapman ana 

case of Copeland and Adamson. 

O Did you take into consideration, sir, in making 

a e-Hra that the vice-President of the 

your determination the fact tr 


Vj 
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2 

Board of Commissioners of the Quebec Police Commission in- 


3 

dicated that he did not believe that the Police Commission 


4 1 

had the authority to permit wiretapping and he did not nor 


f» 

1 

had anyone of the Police Commissioners ever authorize wire¬ 


H 

tapping in the Province of Ouebec: have you taken that into 


7 

consideration in determining whether or not there could be 


8 

lawful authority to wiretap in the Province of Quebec? 


9 

A Well, I couldn't take that into consideration 


10 

because I have learned of that letter only this afternoon 


11 

when it was produced. 


12 

o Well, would that in any fashion cause you to 


13 

chanae your opinion? 


14 

A No, but I would like to read it carefully, and 


15 

then as to the powers of the Police Commission, well, I am 


10 

not sure that the Police Commission has' the power to regulate 


17 

the obtaining of evidence hy every police officer in the 


18 

Province of Ouebec; if they do have those powers, then thev 


19 

obviously have the power to regulate wiretapping if wiretappi 

jng 

20 

was legal. But I don't think that they have those powers. 


21 

o I show you Government's Exhibit 9 in evidence 


22 

and ask you if that in any fashion alters, changes or support 

is 

23 

* 

your opinion concerning whether or not wiretapping could be 


2» 

lawfully authorized in the Province of Quebec. 


25 

(The witness then perused the document.) 



(Continued on next page) 
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| 

A wall, from that exhibit it is quite obvious 

that the vice-president of that commission is of the opinion 

that he doesn't have the power to regulate wiretapping. 

o And if the Police Commission does not have the 

power, the authority to regulate or authorise, prohibit or 
authorise, would that in any fashion enhance or alter your 
opinion concerning whether or not in Quebec policeman could 
be lawfully authorised or could wiretap with lawful authority? 

A well, I think the Police Commission doesn't ha+e 

the power to lawfully authorise the listening of private 
conversations and the divulging of it, and I don't know of 
any officers or any commission in che Province of Quebec 

that has that power — 

q And do you know — 

h — I would imagine that a Court or a Royal 

commission may have the power to ask that private conversa¬ 
tions listened to be divulged, but that is as far as I -ill 4o, 
and if it 's possible to make wiretapping by police to find 
evidence in that way, which is only to listen but never to 
divulge to anybody unless you are called in court with the 
tape, then I would imagine it may be legal that way, but thetj 

is the only way I see it can be legally made. 

0 Without a Royal Commission, would your opinion 

be that policeman in the Province of Quebec cannot lawfully 


1 
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“ 

wiretap or violate particular sections that you have referred 


* 1 

to today? 


4 

A Well, I imagine your question refers also to 


5 

the Quebec Telephone Act because there are many laws involved 


fi 

in wiretapping, there is the Bell Telephone Act which is a 


i 

Fedeval Statute, there is the Quebec Telephone Act, there is 


H 

the Criminal Code of Canada, but if you are referring to 


') 

the Quebec Province Telephone Act I don't see anybody in the 


10 

Province that has the power to lawfully authorize or direct 


11 

to divulge private conversation other than a Court of Justice 


12 

or a Royal Commission that has the power of a Court of 



Justice. 


14 

Q Is it your opinion, then, sir, that prior to 


15 

June 30, 1974 wiretapping and eavesdropping by telephonic 


l<> 

• 

surveillance was illegal? 


17 

A Not for eavesdropping. 


18 

Q Telephonic surveillance, that is to say inter¬ 


19 

ception of tele communication? 


20 

* 

A I have always understood the word "eavesdroppir 

ig" 

21 

as the fact that you deposit a piece of electronic equipment 


22 

in a room and then through that piece of electronic equipmeni 

a 

25 

you hear when you are outside of the room or you register 


24 

the conversation that was held in the room; this I think was 


25 

! 1 

legal in Canada before the 20th of June, 1974, it is now legal 

I 

I 

1 

1 
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ir. 




only if it authorized in the manner provided by the Criminal 
Code. 

0 Let me rephrase the question to say — 

A But that is for eavesdropping, not the listening 

j 

of private conversation. 

O Well, let me ask the question this way: 

Is it your opinion that prior to June 30th, 

1974 interception of tele communication and interference 

with service, telephone service was illegal? 

A Yes, all those activities were illegal and I 

think still are. 

o Is it your opinion that after July 1st, 1974 

they are also still illegal? 

A They are .till, yes, but there are provisions 

now in the Criminal Code to permit the police in certain 
circumstances to obtain the authorization of a judge. 

o Would it be your opinion sir, that the change 

is not the substantive law of Canada hut the procedure through 

and by which this evidence might be obtained? 

A No, I would say more than that, the new section 

of the criminal Code in 176.1 until 176.22 ha, created new 
> Offense, which were not in the cod. before a. eavesdropping 
in particular, and I think they have provided a way for a 
police officer to be authorized to listen to private telephone 


I 

t 
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conversation and to divulge same, which they didn't have 
before, but only as to telephone conversations, a private 

telephone conversation. 

MR. IANNUZZI: I have no further auestions at 

thi3 time, sir. 

THE COURT: Mr. Klar, do you have any auestion$? 

MR. KLAR: Just a couple of questions. 
CROSS-EXAMINATION 
BY MR. KLAR: 

0 Are you familiar with the Police Act of the 

Province of Quebec enacted in 1968? 

A Yes, I am. 

Q Are you then familiar with that act and does 

that act not contain, as I stated before, any provision 
conferring on any provisional Government officer, police 
officer or any other person the right to wiretap or the 
authority to use such wiretapping? 

A That is right, and it doesrft provide any 

authority to lawfully authorise to break Provincial Law*. 

i 

o Therefor is it not correct, then, that a ooliee 

officer or a Government official or a Provincial official 
would not have the power, in the absence of any law, to 
confer upon himself the right to grant such authorization 
for wiretapping? 



* V 
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Yea. 


, And that If such officer or official did confer 

unto himself or another the power or the authority to wire¬ 
tap, he would be in violation of Section 423, which would be 
conspiring Vo do an unlawful act to accomplish an unlawful 

purpose; is that not correct? 

A That is correct, yes, with the restrictions 

I have put before. 

q Yea, and that — 

h If you can find a way to listen to private 

conversation and not to divulge them to anybody before you 

go to court, maybe that is legal. 

Q But assuming under the circumstances here where 

in fact there is a divulgence either to — 

- A I don't know the circumstances-here. 

q well, assuming there is a divulgence to a 

follow polio, officer or to a superior police officer, would 
that be a violation and therefor, a crime under Section 423 
of the Criminal Code? 

A It will be in violation of the Provincial 

Law and it will be a crime according to Section 423 of the 
Criminal Code it there was an agreement to do what is 

prohibited by the Provincial Law. 

I I hope you understand that Section 423 


f 
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of the Criminal Code provides that such an agreement to 
effect an unlawful purpose is a criminal act, and unlawful 
purpose being an infraction envisioned by Provincial Law. 

MR. KLAR: I have no further questions. 

THE COURT: Do you have any questions 
Mr. Roaenti.a . > 

'ft-,,- •• '■nr Unnor, T have ivo 

""Hr c taKe a five minute recess. 

(At / *■ • -x*cess was then taken.) 

(Cont lived on r> v xt page) 
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the COURT: This case will continue Monday, 
Tuesday, Wednesday, Thursday, Friday, and if neces- 
aary, Saturday. 

1 will repeat what I said before: This trial 
will start Monday. 

MR. IANNUZZI: Are we going to discontinue 
for today? 

THE COURT: We will complete the witness un- 
less he can come back Monday, and he said no. 

Well, Mr. Puccio indicated 

MR. PUCCIO: I would just as soon finish today. 
THE COURT: All right, please resume. 


SERGE 


MENARD, resumed the stand and testified: 


further as follows: 
CROSS EXAMINATION (CONTINUED) 


BY MR. PUCCIO: 


NOW, Mr. Menftrd, you were retained by defense 


counsel to appear here todays is that correct? 


Well, I was contacted — 

Are you being paid to testify here today by 


defense counsel? 


We entered into an agreement, yes, that 1 will 


be 
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8 

9 

10 

11 

12 

13 

14 

ir> 

16 

17 

1H 

19 

20 

21 


23 | 

24 


THE COURT: Recompensed, paid, reimbursed? 

THE WITNESS: Reimbursed of my expenses. 

Q I believe you testified you were on Mr. Landay* 

staff at one time in the Department of Justice. 

A Yes. 

Q For how long a period of time did you work for 

him? 

A From August '67, or maybe July of '67, until 

» P 

February '68. 

0 And did Mr. Landay participate in training you 

for your job at all? 

Did you receive any instructions from Mr. Lan¬ 
day while a member of his staff? 

A He was my superior, so I certainly received 

£ 

instructions from him. 

Q Is it your position that as a matter of general 

principle in Canada a thing is unlawful unless there is a 
specific statute allowing a thing to be done? 

A No. , 

0 In other words, that something is not merely 

unlawful just because there is no statute making it lawful; 

«» 

is that correct? 

A My position is that it is — that what is un¬ 

lawful for private citizens is also unlawful for a police 
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officer unless there is a specific provision in the 

providing they can do otherwise. 

Q in the situation where the Parliament has not j 

passed an act or a statute regulating certain conduct, is it 
your position that that conduct a unlawful, if the Parlia¬ 
ment ha, perhaps been silent on that particular thing! 

A No, it is not my position; if it was it would 

be wrong, because I know many cases that said exactly the 
contrary. 

q Are you familiar with the general terms, with 

the wire tap evidence which the Government is seeking to intro- 

duce in this criminal case? 

A no. I know very vaguely of the facts in this 

case. I don’t know the accused until this morning. 

Q You do know there are certain telephone con- 

vernations which were intercepted, or wiretaps by the Quebec 

I Police Force introduced into evidence here? 

! 

A I know that much, yes. 

Q It is your position that if this evidence was 

; sought to be introduced in Canada at^tim present time it wuldj 

be perfectly admissible in Canada? 

I A i wouldn’t go that far, but I would say it was 

. I certainly admissible before the 30th of June of 'U. 

o You are aware that there are cases where, if 


i 


1 
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wire tapping was done before the passage of private detection-- 
well, the Privacy Act -- it is not governed by the protec¬ 
tion of — 

A 1 know of two such instances and decisions. 

Q Do you agree wit v > those decisions? 

A I don't agree with them. One is basing itself 

on the other. 

The first one is basing itself on Copeland 

and Adamson. 

Q I take it you don't agree with either of the 

decisions in their entirety? 

HI A I hope we are speakinc of the same decision, 

•4 the decision of LeSarge and I am speaking of the other de- 
,f * cision, DesJardins and Sureau. 

lfi THE COURT: What is there in the protection 

17 of the privacy act that renders inadmissible evidence 

in > that was admissible prior to July 1 of 1974? 

19 

20 

21 I have not given that much thought to that, and this 

22 is why I wanted to restrict my opinion to the fact 

2.t that it was in my opinion admissible before the 30th 

' ’ 

24 of June of '74, because at that time whether it was 

i 

2. r > evidence obtained by wiretapping or any other means. 


THE WITNESS: I think that Section 178.16 of 
the Criminal Code could be interpreted that way, but 
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whether legal or illegal evidence was admissible if 

* 

it was pertinent or material 

q Is it fair to say you have no considered 

opinion as to whether it is admissible now? 

A Now I would certainly have given the same 

thoughts that the law of Mr. DesJardins and Sureau to Sec¬ 
tion 176 or 178.16 that says any evidence obtained by wire 
tapping is not admissible if it was not lawfully — and 
I would like to put "lawfully" in brackets — if it was not 
lawfully obtained. 

THE COURT: Doesn't "lawfully" refer to pro 

visions of the Protection of Privacy Act? 

THE WITNESS: That is the opinion expressed 
there, but I would like to give more thought if the 
word "lawfully" doe* not include any law.\ 
q I understood you to say during your direct 

testimony that as a general principle in Canadian law some- 
thing could be admissible, evidence could be admissible, even 

though it was illegally obtained. 

A Yes, that is the general rule, to which there | 

is some exceptions; 

q What are the exceptions? 

A I know of at least two. 


Q 


What are they? 
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A I know the new one provided by that Section 

178.16, and there is also the rules concerning the admissi¬ 
bility of statements made by the accused outside of court. 

Q Are you saying that the protection of privacy 

act which was passed or actually came into effect, rather, 
on June 30th of 1974 is retroactive in that any wiretapping 
conducted before the Act was in existence is subject to the 
Act as far as admissibility into evidence is concerned? 

A It is certainly not retroactive, but what I 

I 

said is that I want to limit my opinion as to the admissibility 
of evidence obtained by wire tapping, to wiretapping made be¬ 
fore the 30th of June of '74, because I still wonder what the 
term "lawfully" means in Section 178.16. 

If a Judge is convinced that evidence was 
obtained by wiretapping prior to the period June 1974, by 
illegal means, I think it would be open for many, maybe to 

I 

decide that it was not lawfully obtained and therefore it 
isn't admissible. I don't think this is the present case. 

Q You are not ready to render an opinioion that 

point? 

A I am not ready to bind myself as to what hap¬ 

pened after June 30th of '74. 

0 You realize there are two judges in Canada 

who have already rendered am opinion on that point, one judge 


' 
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in Her Majesty v. Martin Roy LeSarge, Barton LeSarge, ana 
another judge in Her Majesty the Queen v. Andre DesJardins, 
both of those judges, that being Judge Martin in the LeSarge 
matter, and Judge Bison in the DesJardins matter, both those 
judges have found that the privacy act does not pertain to 
wiretapping prior to June 30th of 1974. Two judges have held 
that. Are you aware of that? 

A Of what? 

q They have held that thn protection of privacy 

act which went into effect on June 30th ’74 does not affect 

wiretapping conducted before that date. 

A The way you phrase your question, it is hard 

to answer you exactly. 

THE COURT: Let us understand this: Are you 

aware of those decisions? 

THE WITNESS: Yes, and I have read them. 


THE COURT: Do you disagree with those de¬ 


cisions? 


THE WITNESS: At first glance, yes, and I 
doubt if they were carried in appeal if they will be 
maintained. 

q Do not tell us what is going to happen on 


appeal. 


Do you agree with those decisions or do you 


disagree? 
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disagree? 


decisions. 


I disagree with the statements made in those 


Do you disagree with the holding in Barton 


Roy LeSarge and Her Majesty the Queen against Des Jardins? 

A Both of those cases I am more in a state of 

not insecurity, but indecision. 

Q Let me read from here. This is a quote from 

Her Majesty v. LeSarge — 

THE COURT: I don't think that will serve 


any useful purpose. 


MR. PUCCIO: All right. I will go on to 
something else. 

Q Let me turn to the Regina v. Chapman and 

* 

Grange, which you quoted as supporting your thesis. 

A No, I am basing my thesis on that partly. 

Q ^ This is am Appellate decision. 

? 

A Yes. 

Q And it is in the Ontario Court of Appeals. 

A Right. v 

Q What is your understanding of the charges in 

this particular case? 

A The indictment was for conspiracy to effect 

an unlawful purpose, that unlawful purpose being an offense 


I 
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under the provincial law. 

q What offense was that? 

A The offense was invasion by Section 112 of the 
Ontario Telegraph and Telephone Act. which section is simi- 
!,r to Section 25 of the Quebec Telephone 1 Telegraph Act. 

Q Who were the defendants who were accused in 

this particular case? 

A It was Chapman and Grange. 

THE COURT: What were their titles? 

One owned a trucking company? 

THE WITNESS: Grange was owner of a trucking 
company, and Chapman was. well. no. Grange was not 
the owner of the trucking company. His company was 
called Canadian Driving Pool. He had a company that 
provided drivers which will not be scared by picket 
lines, and not to provide trucks. 

Chapman was a police officer. 

From what I understand, from what he read in 
that case, he was engaged as a police officer in 
plain clothes. 

THE COURT: He was assigned by his superior 
to engaged in plainclothes activity and in Grange's 

plant? 

THE WITNESS: The case doesn't say it that 
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clearly. This is what he deducted from what I read 
in that case. 

THE COURT: That is what you assumed in basing 
your opinion on that case? 

THE WITNESS: Yes, and on quotations that 
I have given earlier. 

Q Do you realize in this case. Chapman and 

Grange, Chapman — I am quoting. Grange stands charged that 
during a given period that the municipality of Toronto and 
elsewhere they conspired together, one with the other, and 
with Canadian Driving Pool and drivers' agents of Canadian 
Drivers Pool, Ltd. to effect an unlawful purpose, that is 
page 149. 


15 


16 


17 1 

18 


19 


20 


21 


2:i 


Any one of the aforesaid, Barry Chapman, 
Richard Grange, Canadian Drivers Pool, Ltd., agents thereof 
having a prior knowledge of conversation or messages passing 
over telephone lines located at or near 363 Broadview Avenue, 
Toronto, and not addressed or intended for them to divulge 
the purport or substance of the conversation or *--ssages to 
any one or more of their number of agents or any other per¬ 
sons not lawfully authorized as directed to do so under the 
criminal code. 


24 

25 


Are you aware those are the criminal charges? 


A 


Yes. 


1 

1 

1 
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•’ i 

q Are you also aware that Mr. Grange owned a 

1 

.'i ! 

company which provided a service to employers, that is, 

4 i 

giving them access to information pertaining to labor anions, 

r» 1 

1 

and in that capacity he and Mr. Chapman do some wiretapping. 

6 

Are you aware of that? 

7 

A I have read the decision, yes. 

8 

THE COURT: That Grange ordered Chapman to 

9 

do the wiretapping? 

10 

THE WITNESS: That is not what I understood 

11 

from the decision. 

12 

[ MR. lAHNUZZIs May we have the witness finish 

18 

the answer before we have another question posed, 

14 

because we have two voices going at the same time, 

15 

and I cannot get it, and I don’t know if the reporter j 

1(5 

1 

is getting it. 

17 

THE COURT: Well, Mr. Miele is quite dt- ...n*,t 

18 

in his reporting, and if he does not get it, he will ^ 

19 

let you know pretty quickly. 

20 

MR. IANNUZZI: I can't hear the bulk of them 

21 

at the same time. 

22 

(Continued on the next page.) 
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BY MR. PUCCIO: 

q Well, you also were aware, Mr. Menard, that 

the judge, the appellate judge in Chapman and Grange quoted 
the trial court, and on page 152 the trial court is quoted 
as saying; "I am satisfied that the recording device found 
at the base of the wall, found by Marr, was owned by Grange 
or Canadian Driver Pool, and was placed there on the instruc¬ 
tions of Grange, probably by Chapman." 

Are you aware that that was one of the find¬ 
ings of the trial court in Regina v. Chapman and Grange? 

A Yes, I remember that. 

Q Are you seriously contending, Mr. Menard, that 

this electronic surveillance, or this wiretapping that was 
conducted in this case was conducted by the Police Depart¬ 
ment of Ontario, and that Mr. Chapman was acting as a police 
officer conducting t^j.s surveillance? 

A That's what I understand from other parts of 

the decision. 

THE COURT; What crime was he investigating? 
He was tapping the union wires, was it? 

THE WITNESS; Yes. It is said that the Red 
Path Sugar Company, which was on strike at that time, 
called the police many times — I tell you this from 
memory, but if I can put my hand on my copy of that 
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case I can give you the exact wordings of the 
decision — 

q Let me ask you this, Mr. Menard 

A From what I remember, it is the second para¬ 

graph on page 150. I think you have my decision — my copy. j 
The second paragraph on page 150 on the .ch 

line of the 2nd paragrai h it says — 
q Which page? 

A 150. It says: "Considerable damage was 

caused to the property of that company and it requested the 

I 

assistance of the police on numerous occasions. 

THE COURT: That is Red Path, you mean? 

THE WITNESS: Yes. So there is why I under¬ 
stood when I first read Chapman and Grange, and 1 
still think that maybe the facts were different for 
people that know the parties, but from what I read 
here I understand that Chapman was one of the 
plainclothes detectives that was assigned to the 
protection of the property of Red Path because the 
considerable damage was done there and Red Path Com¬ 
pany had called the police to help them. 

As in many other cases which I have witnessed 
before, the police officers were working in conjunc¬ 
tion with some private detectives, employed by the 
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company. 

Q Let me ask you this, Mr. Menard 

A And this is why it didn't surprise me at all that a 

police officer of the Toronto Police force will use equip¬ 
ment owned by a private detective company. 

Q Let me ask you this, Mr. Menard: What crime 

was Chapman investigating when he conducted this wiretapping 
as a member of the Police Department, as you suggest? 

MR. IANNUZZI: If your Honor please, I think 

that this — 

THE COURT: Wait now. I want the expert — 

It is a question directed to the expert. 

I think the expert should tell us whether he 
understands the question or not. 

THE WITNESS: I understand the question. 

MR. IANNUZZI: The record speaks for itself. 
That is what I was about to say. 

THE COURT: The expert expressed an opinion 
based on this opinion. The opinion is based on facts. 
If the facts are different than this expert under¬ 
stood, then his opinion is valueless. 

Q Can you answer that question? 

A Yes, I cam answer that question. I think that in that 

case, at least that is what I understood from the case, Mr. 


\ 
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Chapman was trying to know if crimes were planned by the 
members of the union, and if he would have som, leads in 
listening to their private conversation about crimes that 
they were planning to do, and therefore, he was investigat¬ 
ing possible conspiracy. 

0 Conspiracy to violate wh?t law? 

A The Criminal Code of Canada, or any other law, 

but more particularly, in the case of strike, the provisions 
of the Criminal Code that forbid intimidation of persons and— 

0 What section is that? 

A — and mischief. 

Q What section is that? 

A Intimidation, I don't remember, although I can 

find it if 1 have time to look in the agenda, but mischie. 
is 387, Section 387. 

Q Don't you think, Mr. Menard, that the judge 

who wrote the opinion in Chapman and Grange, in that case 
would have said in his opinion that Mr. Chapman was acting 
as a police officer investigating a particular crime, if that 

in fact is what was happening? 

A Well, it was quite obvious that Mr. Chapman 

was listening to telephone conversation, not to investigate 
crimes that had been committed, but to know in advance it 
crimes were planned. 
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2 

q Let me quote from page 151. It says: "It 

:» 

was proved that Grange in September 1971 had purchased. 

4 

inter alia, four •Steintron’ cassette recorders, and in 

r* 

August 1971 two 'Realistic' recorders, and a further 

H 

•Realistic' on October 1, 1971. It was also proved that the 

7 

appellant Chapman was acquainted with the appellant Grange 

8 

and had been in contact with him several times during the 

9 

relevant period. Chapman had been seen in the company of 

10 

Grange at Grange's apartment by an employee of Grange, who 

11 

gave evidence end who testified that on one occasion, about 

12 

the middle of August 1971, the witness was with Grange at 

13 

Grange's residence when a tape was played on a cassette 

14 

recorder of a telephone conversation between two people, at 

ir> 

the end of which Grange remarked that 'This would keep the 

Ifi 

company ahead of the unions a. far a. knowing what would 

17 

be happening.' (This incident obviously did not relate to 

18 

i the Red Path Sugars strike which had not yet started.)’ 

19 

Isn't it clear that what was going on here 

20 

was that Chapman was employed by Grange to gain intelligence 

21 

for a company about what a labor union was contemplating? 

22 

A That may be so, but — 

23 

q All right. 

24 

R - but Section — but the first paragraph of 

2 r 

page 150 made me believe that he was - that Chapman was 
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doing all that with Grange in his capacity as a police 
officer. 

q Then wouldn't other people in the Police 

Department in Toronto have been involved along with Chapman? 

A I think there was — 

M^. IANNUZZI: We cannot now go behind the 
facts that are in the opinion to determine what the 
record in Canada says or what people in Canada knew. 
We are bound by the four corners of the 

decisions. 

(Continued on the next page.) 
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THE COURT: I know, but I think this is proper 
cross-examination as to whether this witness properly 
assumed the facts stated in the record. 

MR. IANNUZZI: But, if your Honor please, we 
are now being asked about what people in Canada 
might have thought. That isn't — 

THE COURT: I will allow it as proper cross- 
examination . 

Wouldn't you expect that, that other people 
in the Police Department would be cited either as 
defendants or at least in the record if this were 
police work? 

THE WITNESS: That is not the question that 
I understood. 

THE COURT: Isn't that the question? 

THE WITNESS: That were involved with him. 

I think it is quite clear from the facts that one 
other police officer was involved, if I well remem¬ 
ber, Sergeant MacDonald. 

Q Are you aware that when Chapman was arrested 

he displayed e. badge and indicated he was a police officer 
and he wasn't believed at that point? 

A Yes. 

THE COURT: At any rate, Mr. Menard, if you 
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misinterpreted the facts, if the facts indicate that 
Mr. Chapman, though a police officer, was not acting 
pursuant to any orders or directions of any superior,I 
that he was not performing any duties as a police 
officer but was acting solely and strictly as a., 
employee, and at the behest of Mr. Grange, would 
that changevour opinion as to the interpretation of 

this case? 

THE WITNESS: No, my Lord, and this is what 
I tried to explain many times in the course of my 
direct examination. 

When I said let's start from the undisputed 
opinions, where we are - where Mr. Landry and I 
are completely in agreement, I am sure we are both 
in agreement that in general it is a criminal act 
to agree to do what a provincial law prohibits you 
to do, and that so it is illegal for any citizen in 
Canada to — any citizens in Quebec, and it is a 
criminal conspiracy for any citizens in Quebec to 
agree to listen to conversation, private conversation, 
telephone conversations that are not addressed to 
them, and to divulge the same unless they are law¬ 
fully authorized or directed to do so. 

The next question has to be asked is, When are 
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they lawfully authorized or directed to do so? 

My opinion — and it seems that on that point 
Mr. Landry has a different opinion, and this is why 
I have brought to you the case of Oramand — my 
opinion is that lawfully authorized or directed to 
do so, suppose that there is a law giving that power 
to the person who authorized that, and I don't know 
of anybody in Quebec other than a court of justice 
by the way of subpoena that can lawfully authorize 
a person to divulge a private conversation that was 
not a private telephone conversation that was ad¬ 
dressed to that person. 

BY MR. PUCCIO: 

Q Let me quote again from the opinion of Regina 

and Grange, and again the appellate court quotes the trial 
court, on page 151, the second paragraph from the bottom: 

"One of the activities in which Grange indulge 
and which assisted hiai in giving service to his customers 
(in this case Red Path) was to obtain and act upon informa¬ 
tion which would keep himself and Canadian Driver Pool"— 
and I am quoting —■ 'ahead of the unions.' 

"I am satisfied on the evidence that some of 
this information would be and was obtained through the inter- 
ception of telephone messages passing over the telephone 
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lines of unions, and more particularly, the telephone line 
of Local 688, located at 363 Broadview Avenue. In this sense 

the content of the message would be divulged." 

Isn't it clear, Mr. Menard, that what was 

going on here was not an investigation by the Police Dspart- 
ment or a police officer acting under the authority of the 
Police Department, but rather a separate venture, a private 
venture by a person who happened to be a policeman, in 
connection with gathering intelligence for a company that 
was interested in what was going on in the labor union? 

A No, I don't think it is that clear, and I'll 

tell you why — 

THE COURT: That is an answer. 

Anything further, Mr. PUccio? 

How much longer do you intend to be? 

MR. PUCCIO: A couple of more minutes, your 

Honor. 

THE COURT: Go ahead. 

BY MR.PUCCIO: 

Q You indicated that eavesdropping was always 

legal and was never illegal in Canada; is that correct? 

A In the case of eavesdropping, it is not the 

same text that we have mentioned that are in question. 

For example, eavesdropping is not envisioned 
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in the Telegraph and Telephone Company Act, 
Bell Telephone Act either. There remains a 


and not in the 
question whether 


eavesdropping would be an infringement to rights for peace¬ 
ful enjoyment of property as given to any Canadian citizen 

in the Canadian Bill of Rights. 

THE COURT: How about putting a spike through 

a wall and into someone's bedroom? 

THE WITNESS: I think that has been recognized 


aa legal. 

THE COURT: That's all right. 

q As legal? 

A Yes, 

q How about breaking into an apartment in order 

to install an electronic bugging device? Is that legal if th«J 
Police Department does it? 

A It all depends on what they wanted to do with 

the bugging device. If with the bugging device they want to 
do what is prohibited by the Quebec Telephone Act, I will 

say that is illegal. 

q I am talking about in furtherance of an in¬ 

vestigation, the Police Department wants to hear what is 
going on in a particular apartment — let's say it is a 
narcotics investigation — and breaks into that apartment 
and places an electronic eavesdropping device in that apart- 
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1 

ment; i. that against the law for them to do that7 

A Ko, it is not against the law to do that. 

Q However, it is against the law by your inter¬ 

pretation for the Police Department in Canada to clip the 
insulation around a telephone wire in order to install the 

wire tap? 

A Yes, because there is specific provisions in 

the law prohibiting to listen to private conversations that 

are not intended for you and to divulge them later. 

I hope you understood the first statement - 
q IB it against the law for the police officers 

to break a door on an apartment, to destroy property, in 
order to gain entrance in order to put in an electronic 

device? 

A I realize now how you put your questions, 

lt has been decided before that to put - that police could 

use eavesdropping equipment. 

Now, in those decisions it was not decided 

if it was right for them or wrong for them to destroy 

property in order to do them. My answer must be - 

q They are breaking 

A I understand how you may have got me a wrong 

answer before because your question was double. I'm sure 
you did it in good faith — 
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Q I don't know about that. 

A But I don't think you must interpret my 

answer as saying that police officers can destroy property 

in furtherance of an investigation. 

I don't think police officers can destroy 
property in furtherance of investigation if they are not 
lawfully authorized to break that property. 

q Well, there was — 

A To do some deunage. 

Q There is no law in Canada, is there, prior 

to June 30, 1974, authorizing a police officer to break into 
an apartment in order to install an electronic eavesdropping 
device, is there? 

A When 1 answered you a moment ago, my intention 

was in order to — but now that you put the problem, is there 
a law prohibiting the police officer to break a door or to 
break a lock, I would say that if they are not legally 
authorized to do so, that is a mischief. 

Q In other words, let me ask you — 

THE COURT: You are saying that if it is 
lawful it is all right; if it is unlawful, it isn’t. 

THE WITNESS: Yes, and there is a way where 
it is lawful. When they have a search warrant it 
is lawful, because the law provides that then they 
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can break and enter and that is to me a lawful 
authorization, and if there is not a text of law 
saying that, that they can break and enter, then 
there is no lawful authorization that can be given 
by their superior. 

I don't think our law is quite different on 
that than in the United States or England, or, for 

that matter, even Prance. 

Lawful authorization, I think, means an 
authorization that ia given by persons which gets its 
power from the law. 

THE COURT: We are having trouble only because 
you start your answer with a supposition, without 

defining what the supposition is. 

Of course, if a police officer may enter an 
apartment lawfully, then he is not doing anything 

unlawful? then no one can complain. 

If it is unlawful, of course it is unlawful, 

and someone can complain. 

Instead of talking about breaking a door, 
let's eliminate the damage to the door, let’s assume 
that ha gats in by stealth, no damage Is done to the 
door, but he places the bug there -- Is that lawlul? 

Then I think, my Lord, this is 


THE WITNESS: 
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not prohibited. This is the distinction I wanted to 
make, because the reason of the confusion I can 
explain, my Lord, is that I know very well that to 
break and enter premises is made a crime only — 
in the Criminal Code as such — only when it has 
that additional element of intention to commit the 
criminal act. But to break only is a public mischief. 

I can give you another example — 

THE COURT: Of course — 

THE WITNESS: To illustrate that. Canadian 

law, as surprising as it may look, it is not the 
crime of breaking and entering, a criminal act in a 
car, so when I was a prosecutor and we were in front 
of a youngster that broke the lock of a car and stole 
the radio of that car, we would not charge him with 
breaking and entering in a place other than a dwell¬ 
ing house to commit the crime of theft, we would 
charge him with committing the crime of theft of 
that radio and, secondly, we would charge him with 
the crime of public mischief for vhe locks he had 
broken. 

THE COURT: We have been bred a little 
differently here, because we start with constitu¬ 
tional rights and to us the horrifying, unlawful act 
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is the intrusion. 

The mere fact that a door might be broken or 
a police officer got in my stealth is quite incidental 
and sometimes immaterial. It is the intrusion into 

I 

that apartment. 

the WITNESS: Well, in Canada, »t is a bit the 
aM thing, because although the crime is called 
to break and enter, the gi.t of the crime is to get 
into a dwelling houa. or another building other than 
a dwelling house with the Intention of committing 
a criminal act, and the Criminal code says vary clear 
ly that you commit that crime even if you don't break 

anything to enter. 

But the way Mr. - I forget his name - 
but the way the District Attorney puts the question 
to me at first, is it legal for a police officer to 
break into somebody's property and put an eavesdrop 
in? Now I say if the police officer gains entrance 
without breaking anything and puts an eavesdropping 
device, I don't think at that time it is a criminal 
act because he doesn't have the Intention to commit 
a criminal act, but if to enter the premises he 
break, the lock and then put. the eavesdropping, he 
i. not committing the crime of breaking and entering 


I 
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in a dwelling house with the intent of committing 
a criminal act, but to my mind he is committing the 
crime of mischief, because he destroyed private 
property without lawful authorization. 

Q You are saying in the situation where a police 

officer breaks into a house in order to install an eaves¬ 
dropping device in furtherance of an investigation, he in 
effect does not have criminal intent; is that correct? 

A That's what I say, unless, as I said before, 

this eavesdropping — this electronic device is designed 
to listen to telephone conversations that are not intended 
to him, and to divulge them later. 


(Continued on the next apge.) 
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THE COURT: Suppose he breaks into a house, 
into an apartment, to arrest someone, is that a law¬ 
ful oreaking? He breaks the door. 

THE WITNESS: To effect an arrest? 

THE COURT: Yes. 

THE WITNESS: Yes, I think he is authorized 

by law at that time to do it. 

THE COURT: Because it is a part of his duty? 
THE WITNESS: I think there is a recent case 

in the Supreme Court to that effect. 

THE COURT: Suppose he breaks in the door to 

put a bug in the apartment? 

THE WITNESS: If he breaks something? 

THE COURT: Yes, yes. 

THE WITNESS: Well, if he has no warrant, no 
search warrant, I think he has committed the crime 

of mischief. 

BY MR. PUCCIO: 

Q How about if he breaks in in order to install 

an electronic eavesdropping device; is that against the law? 
A Which, the breaking? 

q Yes. 

A If he breaks — 

q The breaking in in furtherance of hi3 desire 

to install an electronic eavesdropping device in the apart- 
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ment, is that against the law? 

A If he breaks something, if he is breaking — 

Q Well, if he breaks a lock on a door in order 

to gain entrance to the apartment to install an electronic 
eavesdropping device, which you already said is legal 

MR. IANNUZZI: Your Honor, I think that — 

A It is the breaking that is illegal. 

Q In other words, in order to do something 

legally, he has to do something illegal. Is that what you 
are saying? 

A That is not what I am saying, I am saying 

just the contrary, in order to do something legal he is 
doing something illegal, and that is not a lawful authoriza¬ 
tion, to do something illegal, and that is exactly the gist 
of my argument. 

Q Where does he obtain the authority to legally 

break into an apartment in order to install the eaves¬ 
dropping device? 

A Well, he cannot obtain lawful authority to 

do that. 

Q He can never do that? 

A That is not what I said. I said he can — 

Q You say he can never obtain authority to break 


into an apartment in order to install an eavesdropping 
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device? 

A NO, he cannot do that, and I have with me 

some ca.es where police officers have entered with warrant, 
to drop eavesdropping devices, but they have obtained their 
search warrants under other representations than that, so 
it is quite obvious in those cases that the police 
knew themselves that they could not obtain a warrant for 
that purpose, which was to drop an eavesdropping device, 
so they had to secure a warrant, and alleging that their 


breaking would permit them to seize something, then that 
could be dropped, to prove that the person was holding a 

betting house. 

tj And if they did do it legally, it would be 

legal for them to install the eavesdropping device? 

A It is not illegal. 


Q It is legal, I said, if they have — 

A If it is not illegal, then it is legal. 

0 Are you familiar with a commentator named 

Trimmers, Trimmers? 

A Ves. 

q And in Chapter 9 of his treatise 

THE COURT: Is he a recognized authority? 
THE WITNESS: He is a recognized authority 


in Canada, yes. 
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MR. PUCCIO: All right. 

Q Now, he defines the elements of the offense 

of mischief as follows, he says: 

"The offense of mischief can be committed 
only when the offender destroys or damages something with a 
malicious and criminal intention to cause damage and without 
color of right." 

Actually, he takes that from a reported case 
of Martin v. Bertrand. 

Now, do you agree with that proposition? 

A Yes. 

THE COURT: What is malicious destruction? 

THE WITNESS: Well, to deunage property without 
color of right. 

THE COURT: Isn't it without just cause? 

THE WITNESS: Yes, and without just cause. 

THE COURT: Well, when a police officer is 
conducting an investigation and destroys property, 
is that malicious? 

THE WITNESS: I think so. 

THE COURT: Does he ever have just cause? 

THE WITNESS: It is not 1ecause he is conduct¬ 
ing an investigation that he can do anything that 
would be illegal for some other citizens. 
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BY MR. PUCCIO: 

Q Now, Mr. Menard, I have a few final questions: 

Your opinion is that wiretapping violates 

Section 25 of the Bell Telephone Act; is that correct? 

A No, my opinion, as I stated at the beginning, 

is that I don't see how it is possible to conduct wire- 
tapping activities without - without infringing or without 

let me say — 

q Violating? 

A Without violating some laws. 

Q The Bell Telephone Act? 

A I don't see how it is possible to do it. 

.. . 4 -k» 4 - fine, but I mean as soon 

Well, if it is possible, that is tine, 

as you enter an agreement — 

0 Your assumption is that you can't wiretap 

without violating the Bell Telephone Act; is that correct? 

A Or some other law. 

q All right. 

Well, let us take the Bell Telephone Act,, 

that says: 

"Any person who shall willfully or maliciously ; 
injure" - and this is Section 25 I am quoting from - 
"molest or destroy any of the lines, posts or other materials 
or property of the company" - meaning the Bell Telephone 
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Company — "or in ary way willfully obstruct or interfere 
with the working of said telephone lines, or intercept any 
message transmitted thereon, shall be guilty of a mis¬ 
demeanor." 

Are you familiar with that section? 

A Yes, I quoted it to you. Yes, and if I 

remember the term "maliciously" is before the term "or 
intercepts any message transmitted thereon," so I say that 
it is a misdemeanor to intercept a message transmitted 
thereon. 

But I would like to — 

(The witness then perused a document.) 
q What is your definition of the word "inter¬ 

cept" in this particular section of the Bell Telephone Act? 

A T i definition of the word "intercept" has 

given rise in the Canadian jurisprudence to at least two 
known interpretations: the one that was given in Copeland & 

Adamson and the others — 

q what is your definition of the word 

» 

"intercept"? What does it mean in the context of Section 25/ 
Does it mean to prevent a conversation from 
getting from one location to the other? Or does it mean 

to overhear a conversation? 

No, personally I don't think that is what it 


A 
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means. I think the word "interception’ in connection with 
telephone line, rightly describes the action of listens, 
to a message that is not addressed to you. end I am support¬ 
ed in that view in the fact that it seems to be the sense 
that was given to the word "interception" every time it was 
used in connection with telephone lines almost throughout 

the Commonwealth. 

I would like to point out to you that for 


example in Australia the equivalent of our Act - 
q Why don't we stick to Canada 

A (Continuing) — the protection of privacy 

act is called the "Interception Act," and it is quite clear 
that in that context that is what it means, and I would like 
also to point out to you that although in the decision of 
Copeland and Adamson, Mr. Justice Grant defined the word 
"interception" otherwise, but when he used it himself in 

the decision he used it in that sense. 

o Well, in your definition again is not the 

same as Judge Martin’s definition in Her Majesty the Queen 
against Barton where Section 25 of the Telephone Act was 
interpreted as pertaining to wiretapping; is that correct? 

A But I think it is the same interpretaUon that 

Mr. Justice Moore of the High Court of Ontario in the case 
of Chapman and Grange, he was the judge of first instance, 
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and it is also now the definition that is given in Canadian 
law, and it is also the meaning that is given to that word 
by Mr. Justice Grant himself when he uses it in the case of 
Copeland and Adamson. 

Q Well, in Copeland v. Adamson, isn't the 

meaning of the word "intercept," doesn't that mean that 
messages are being prevented from getting from one loca¬ 
tion to another? 

A That is what I was telling you a moment ago, 

this is the opinion of Mr. Justice Grant when he gives the 
definition, but later on, when you read his opinion and he 
used the words "to intercept," or when he wanted to 
describe the action of listening to a telephone conversation 
that is not addressed to you, he uses it himself, the words 
"to intercept it," so if it is not his definition then 
apparently there is no other word more aptly designed in 
the English language to describe this action than the word 
"intercept." 

THE COURT: Why couldn't you use the words 
"listening in on the conversation"? 

THE WITNESS: Maybe I could use it, but it 
seems that is not the way Mr. Justice Grant uses it. 

THE COURT: You said that there were no other 


words in the English language 
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THE WITNESS: No, I say there may be. It may 
be, but my mother tongue is French. 

BY MR. PUCCIO: 

q One final question: Going back to Copeland 

and Adamson, as far as the technical definition is con¬ 
cerned that the judge gives the word "intercept," isn't 
that to intercept message* to prevent a conversation 
going from one place to another? That is as far as the 
technical interpretation by the court of the word 
"intercept" as used in the Bell Telephone Act. 

A Yes, that is what he says, but, as I told you, 

when he wants himself to describe the action of listening 
to a conversation that is not addressed to the person, he 
uses it himself, the word "intercept," and I will also 
add that to me this was not material in the case of Cope¬ 
land and Adamson, and it was obiter dicta. 

_THE COURT: If you were to intercept a 
message or intercept a letter, it wouldn't mean 
read it, wouldn't mean read it, would it? 

THE WITNESS: To intercept? 

THE COURT: It would mean to prevent it from 

being delivered, wouldn't it? 

THE WITNESS: I think so. I think that is the 

definition that is given. 
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MR POCCIO: I have no other questions. 

MR. IANNUZZI: About three or four questions. 
Woiftd that be all right? 

THE COURT: Yes, yes. 

REDIRECT EXAMINATION 
BY MR. IANNUZZI: 

Q Sir, at page 4 in the Copeland-Addison case, 

where the Judge defines the word "intercept," he mentions 
the determination — he makes a determination — well, he 


indicates: 

I don't believe that wiretapping which does 
not impede the conversation between the parties nor impedes 
its progress can form a breach of such section. 

Now, he does not indicate, or is it your 
opinion that he requires that the message not get to the 
place or that it merely be impeded or interfered with? 

A I don't know. I am not sure if I understand your 

question right. 


q I am asking whether or not the interpreta¬ 

tion that Judge Grant speaks about means to totally cut off 
the message, or does it mean merely to interfere with it, 

•f 

even though it does reach its deetination? 

A I think t^hat i|.ttp sense he also gives to it, 

* '• 

and he comes to the conclusion ^iat such is not the way it is 
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envisioned or foreseen 

q Would it be 

A That is, envisioned by the Toronto Police 

Force, but sty opinion on this is that when - end I think 
anybody who reads the case will come to the same conclusion, 
the Cope land-Ad ants on case was decided on whether the lawyer 
that made the application for an order of mandamus had 
statu, to make that petition, and when Mr. Grant decided 
that he doesn’t have that stature, then I quite a g ree with 


him. 


Well, if, if, if ***• Ju3tice Grant found 


wiretapping which did impede the progress of the message, 
do you feel that his opinion would be different then? In 
other words, if he found it was interference with the , 

message? 

A Yes, yes, he laads us to believe his opinion 

will be different then. But a. I said, all these questions 

in Copeland and Adamson are, I think, obiter dicta, because 

the stare decisis of Copeland and Adamson is whether the 

lawyer that made the application — Well, if it were right 

to order a mandamus or not. 

q May I ask this, sir. Can a policeman in 

Quebec break down a door merely to enter a premises without 

a search warrant, and not to effect an arrest? 
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Q Without a warrant of arrest and without a 

search warrant, can a policeman just break down a door to 
go in3ide an apartment at any time he wishes? 

A Normally not, but there are some extreme 

cases where he cam, yes, to arrest somebody. 

Q But under normal conditions can a policeman 

just walk up to someone's apartment and kick the door down? 

A No. 

Q And so if a policeman kicks the door down and 

puts an eavesdropping device in there, that would be illegal? 

A To break the door, yes, to break anything on 

the door, yes. 

q And as a matter of fact, if he doesn't break 

anything on the door, is the Canadian law such that it would 
not be illegal? 

A If he doesn't break the door, it will not be 

illegal, that is, not to break the door. 

Q So it wouldn't be any different than if a 

private person by ato^^lth broke somebody' s door and put an 
eavesdropping device in the apartment? 

A The situation of. a ,pri*fte person is not 

different than qne p£ .* jUg^fe officer, for that matter. 

And it would therefore be no different from a 


Q 
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policemaa than for a civilian in that situation; is that 


correct? 


A Yes, t'.at is correct. 

q And a policeman doesn't have any more authorit 

to violate the law under those circumstances either, does 


A That is right, but it is true, the Code recog 

nizes more power to police officers than for a private 
citizen, but the Code must recognize then those powers befor 
the court will decide that he was lawfully authorized to do 


For example, I have read and paid lots of 
attention to he cases quoted by Mr. Justice Grant in Cope¬ 
land and Adamson, and I find now that the cases on which he 
bases his opinion to say that the police officers have more 
powers than ordinary citizens are all cases wherein that 
case there was a specific power recognized to the police 
officers, as an example, the power to arrest a person who 
did no*- identify himself when required to do so, and that 
person was the driver of a vehicle, and that is the case of 
Priestman v. Galangilo, that he quotes, and the same case 
in the case of Mormrod. 

Q Therefore, in situations where policemen 

have more authority than private citizens, there has to be 


1 
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specific, special authorization in the law somewhere? 

A Yes, that is my opinion. 

Q All right. Now, Mr. Puccio asked you in 

reference to the Chapman-Grange case that the judge in 
making that decision would have said that Chapman was act¬ 
ing as a police officer if that were the actual case. 

Now I ask you would the judge not have said 
that Chapman was not acting as a policeman if that were the 
case? 

A Well, that was my understanding, and that is 

wtr* I arrived at the opinion that he was acting as a police 
officer, although he was acting in conjunction with private 
citizens employed by the company he was trying to protect. 

Q And the only determination of fact as to what 

Chapman was doing, according to Judge Arnup, that is, in 
the appeal decision, was that in fact he was acting as the 
policeman in an undercover capacity or as a plainclothes 
detective capacity; is that correct? 

A That is what I understood, although he was 

acting in conjunction with private citizens. 

Q And that is not what the decision said? 

A Well, that is what I understood. 

MR. IANNUZZI: I have no further questions. 

THE CODRTs Any further questions? 



A 1002 

Menard-recross 503 

MR. KLAR: No. 

MR. ROSENTHAL: No, your Honor. 

MR. PUCCIO: I have one further question, 

i 

your Honor. 

THE COURT: Go ahead. 

RECROSS EXAMINATION 
BY MR. PUCCIO: 

q Mr. Menard, if the police officer is passing 

by a building and hears someone calling "Helpl" from an 
apartment in the building and rushes up to the apartment 
and breaks down the door, in your opinion is he violating 
the laws pertaining to criminal mischief? 

A I don't think any citizen will be violating 

the law according to mischief at that time, that is exactly 
my point, as the powers of police officers are not different 
than those of private citizens unless there is a text of 

law that says so. 

q All right. 

Is there any statute or law in Canada 
authorizing a police officer to break the door of an apart¬ 
ment in that particular situation that I just described? 

A No, and there is no law authorizing a private 

citizen to do the same, and I am sure if a private citizen 
does the same, he also will be acquitted of any action or 
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THE COURT: Mr. Puccio, Mr. Iannuz^i 
Mr. Polakoff, and Mr. Klar, Judge Catoggio 
advises roe that a Howard Pearson has been 
arrested for unlawful entry. 

He is one of the defendant-invest! gators 

Jul je Catoggio consulted with me about 
the right to travel into and from Canada, and 
to Mexico, and I think that I am in agreement 
with him that Mr. Pearson should be given unliiuiteu 
bail limits during this trial — until the end 
of this trial. 

His arrest for unlawful entry should in 
no way interfere with his duties in this case. 

I do not want, any claim that the defendants- were 
hampered in any way because of this arrest 

MR. PUCCIO: My understanding is that he 
was illegally in this country. 

THE COURT: I understood that he was <.n 
Canada, and came in with some papers. 

MR. PUCCIO: He has already been deported, 
and has no right to come into the United ttates. 
lie was convicted of bank robbery and deported, 
ile has no right to come to the United States 
without the permission of the Attorney General. 


THE COURT: He is an investigator? 
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He was convicted of bank robbery? 

MR. PUCCIO: He has, as I understand it — 
and I will check the file — Hr. Fried is the 
one handling the case. 1 understand that he 
has a lengthy record. He was convicted of bank 
robbery. Immigration authorities did check on 
him Friday. 

MR. IANNOZZI: In reference to this person, 
he is a Canadian. I did not engage him. He was 
engaged in Canada by the defendant. The man 
came down and brought some documents with him. I 
do not know anything about his background or 
whatever. 

I understand that as a result of the proceeding 
here, that in 1962, he had some violation of the 
Penal Law of the State of New York, and apparently 
he was told — apparently he was deported and told 
notto return. 

He was coming here not in a sneaky fashion, 
he was sitting right in this courtroom. 

I am not responsible for his hiring. He 
tells me he has been working as an investigator in 
Canada, and that is his occupation. And he did 
bring photographs here. 

I used some of them the other day in questioning 
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the witnesses. 

MR. POCCIO: Your Honor, during the hearing 

on Friday, I believe it wae Hr. Landry and one of 

the RCMP members, who pointed this .. i. - 

Mr. Stein, who is here from Washington an< 

who has the immigration agency under ms ]uris_- 
checked it out, and found out that he was illegally 


here 


If your Honor is going to issue an order 


giving him the right to come in and out of the United 
States, I would like to have the opportunity to look 

into the matter, and find out further. 

I do recall I was told that he was convicted 

of bank robbery, and was deported. 

the COURT: I was not aware of the background. 
Still, I would not want to do anything that 
affects the preparation of the case, because in the 
event of conviction, that's a point that would be 

raised — 

MR. PUCCIO: I understand. 

the COURT: -that the defendant could not 
properly prepare, because his investigator was not 
allowed to gather materials that -ere necessary for 

its defense. 

Why the defendant 


happened to pick a man that 
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was convicted of bank robbery and deported, is 
beyond my understanding, but these tilings do 
happen. 

Now, if he is suspected of some criminal 
activity in connection with his work as part oi 
the defense, or if that is a cover for something 
else, I do not intendin any way, to grant him any 
kind of immunity from reasonable search and seizure 
or anything else. 

If he is searched, do not touch anythiAj tuat 
has anything to do x^ith the defense of this case. 

MP.. PUCCIO: There were a few other things 
mentioned to me by the Canadian officials, as to 
Mr. Pearson. 

I do not want to put them on the record at 
this point. If necessary, I will speak to Mr. Fried, 
and we could put in an affidavit. 

At least, we should have the opportunity 
to explore it a little further. 

THE COURT: What's the position of the defendant 

here? 

MR. IANNUZZI: All I can suggest, as I have 
already indicated, this man was just introduced by 
way of name, that he was bringing some papers down 


to me, in connection with this case. 
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MR. PUCCIO: I am sure we wouldn’t issue a 
visa to a convicted felon. 

THE COURT: They could enter and leave 
Canada just by showing proof of citizenship. 

MR. PUCCIO: You could enter without showing 
anything. 

THE COURT: I cannot grant him immunity. 

All I can say, is no one has a right to interfere 
with the defendants' effort to establish a defense 
to this charge. 

MR. IANNUZZI: I think I have indicated — 
may I just apologize for the difficulty that has 
arisen? I did not hirethis individual, nor.did 
I know anything about his background. We are now 
stuck with a situation that has caused this 
complication. I did not hire the man, nor did any 
of the other attorneys. 

THE COURT: You can check and see if others 
can do the same work as this individual. 

MR. IANNUZZI: Yes, he could check in Canada 
and Mexico, without violating our laws — 

MR. PUCCIO: I understood that Mr. Pierson 
contended that he was hired by Mr. Miranda. 

THE COURT: Where is Mr. Miranda? 
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MR. Pt'CCIO: He is present in court. 

THE COURT: v/hat do you know about thus gentle- 

MR. MIRANDA: I know of this man, Mr. Pie .son. 

J <lid not retain him. He was not retained through me. 
Ur* in rather well-known in Montreal as a researener 
.ml investigator, &r0 he is quite familiar with 
criminal law, both Canadian and American. 

THE COURT: You mean a "legal researener: or 
'* in ves tigator " ? 

MR. MIRANDA: He is both. He \ C. quite 
cognisant of the lav/ — criminal law, in the States 
and in Canada, therefore, that makes nui a little more 
valuable than on ordinary investigator. 

TIIF COURT: Then he should have known that 
hr cannot reenter the United States without the 
permission of the Attorney General. 

MR. PUCCIO: Could your Honor in.uire as to 
who rrrained him? 

T1IE COURT: Do you know who ret iaed ai. 

MR. MIRANDA: I was given t; understand taut 
i.. was either the defendant Cotror.r or .• . ... 
of his family. 

THE COURT: I understand the difticulty. 

I will give him as much freedom as T. possibly 

can, under the circumstances. 


V , 
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I do not know whether every time he enters 
the United States, he commits another violation. 

MR. PRIED: May I introduce Mr. Thomas 
Mazza, counsel for Mr. Pierson? 

On Friday, I interviewed Mr. Pearson in 
®y office, and he told me that he had been employed 
in this matter as a research/investigator by 
Mr. Miranda from Montreal, Canada, whom I did not 
know then. 

He told me that he had conducted substantia' 
investigation in this case, and he was going to 
return to Canada, and would be coming back because 
he had already made commitments. 

I think on January 6, he was to return, which 
was told to the Magistrate on Friday. He stated he 
was not a private investigator registered in Canada, 
but had conducted research and did his own investiga¬ 
tion and he did say he worked for other members of 
the Canadian bar, and gave several names of which 
I do not have the file in front of me, so I do not 
recall their names. 

MR. MIRANDA: I could give you the names. I 
am familiar with them- 

_THE COURT: I am only interested in one thing 
at this moment: 
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That is, his arrest in no way interferes 

with the defendants' preparation for trial, so 1 

have removed all bail limits, j 

He can go to Mexico, Canada, he can come 

into the United States, leave the United states. 

go to Mexico and come back. 

MR. MAZZA: Fine, that was ray concern. | 

THE COURT: You say "fine". 

I do not know to what extent those conditions 
immunize him against the charges that, he is recn-.r:^ 

the United States as an illegal alien 

He has been deported, and it requires the 
consent of the Attorney General for him to reente.. 

MR. MAZZA: That's how I read tne Statute. 

THE COURT: I cannot change the Statute. 

MR. MAZZA: That, I am aware of. 

THE COURT: I think Mr. Pearson requires a 
lot of advice, and I suggest that you consult, wir.. 

Mr. Iannuzzi to find out to what extent the aefendanr 
intend to use his services, and whether tney 
used by his performing them in Canada, whotner so.teon. 
else could be used as a messenger or courier. 

HP. PUCCIO: Your Honor, as I understand it, 
criminal charges have been filed against Mr. Pearson 
In this District by Immigration. 
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When he is released — 

MR. MAZZA: He has been released. 

MR. FRIED: He is in the custody of 
Immigration right now — 

MR. MAZZA: He has been released Friday, 
Saturday, bail was posted. 

THE COURT: Is he in the United States now? 

MR. MAZZA: He just returned this morning. 

He is outside. 

When he was released Saturday, there was a 
question whether he had to return to Canada, to 
supply other documents. He met with Mr. Iannuzzi 
on Saturday, and I believe there was other information 
that he had to inquire about. 

My question was, if he does leave the United 
States on Sunday, to go to Canada, I do not want him 
to violate the law when he comes back this morning. 

My advice to him was to ask permission at the border 
of the Immigration officials, or the United States 
Attorney, whatever the case may be, to come back into 
the United States. 

THE COURT: I do not know whether the United 
States Attorney can give him that permission. 

MR. FRIED: He cannot. 

(Continued on next page.) 
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THE COURTx All I can suggest to you is to advis^ 
the Attorney General that I strongly urge that he give 
his limited consent. If the defendants feel that they 
require his services, that he would be coming into the 
United States solely for the purpose of this trial, 
maybe you ought to state the purpose and the length of 
stay and if he leaves again and has to return, that you , 
state the purpose and the estimate of the time required. 

Advise the Attorney General that I said so and 
I will give him my letter if you wiah. It is your job 

to 

as his attorney to contact him and find out if he can 
get it. 

Attorney Generals do not usually act that quickly. 
Usually it takes three months to get an answer to a 
routine letter. 

MR. MAZZAt I understand. The reason I mentioned 
the United States Attorney's Office, it is my under¬ 
standing that they are an arm of the Attorney General. 

I am sure that they could exercise any consent that is 
necessary for him to appear, because the other route 
might make the whole question moot if it takes three 
months. This trial may be over with by then. 

THE COURT* I can only urge the United States 
Attorney to send my reaction to the Assistant Attorney 
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General who has charge of this. 

Do you know who it is? 

MR. PUCCIO: It would be, I believe, Henry 
Peterson. 

MR. MAZZA: He has to appear on the 6th to 
answer the charges made against him on Friday. 

THE COURT: For that he does not need permission. 

MR. FRIED: For those purposes he can be parolee 
into the country. 

MR. PUCCIO: Mr. Iannuzzi indicated that he had 
no part in retaining Mr. Pearson. When he was 
informed on Friday that Mr. Pearson had been arrested, 
the question of difficulty in obtaining certain 
documents was not raised. We weren't advised that 
Mr. Pearson was a central party to the defense team 
and that he had certain documents to bring up, etc. 

We are finding out about this for the first time now. 

JUDGE CATTOGGIO: The complaint says that he was 
seen in the court house. 

MR. MAZZA: He was in this courtroom, your Honox. 

MR. PUCCIO: A lot of people are in the court¬ 
room. I wasn't told when I informed Mr. Iannuzzi that 
the man had been arrested, that he had some special job 
to do that was being interfered with. Th^> matter is 
being raised now by the Magistrate and the defense for 
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THE COURT: If it is solely to deliver document}*, 
I do not understand why someone else cannot do so. 

If it is the giving of confidential information,, 

it may be that his presence is required. 

I think we should first give Mr. Iannuzzi the 
opportunity to explore the problem and tell me what his 
problems are. Mr. Mazza in the meantime can explore j 
the problems that his client has. 

MR. MAZZA: Yes, your Honor. 

MR. PUCCIO: I think the Attorney General in 
order to give proper dispensation to this gentleman 
to cane in and out of this country, might want to know 
— without giving away any strategy — the extent ne is 
going to be used and the amount of time he will be here 
and I could transmit that information to Washington to 
expedite the approval — something more than a blanket 
statement that this gentleman is needed for the trial. 

He does have a record. He was convicted and 
deported. I am sure there are competent investigators 

that do not have criminal records. 

THE COURT: I would rather not explore the 
defense problems in using someone else. If that's who 

they want to use, I'd rather say "Come in." 

I assume it would be solely for the purpose of 


I 
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assisting the defense. 

How long do you intend to be here, and if he 
leaves and re-enters again, how long do you intend to 
be here then? 

MR. PUCCIO: We have no objection to that. 

THE COURT: I do not think we should chance the 
problem of interfering with the defendant's preparation 
for a defense. It is too complicated a matter. We have 
done too much work and I wouldn't want to be trapped by 
that underbrush. 

MR. IANNUZZI: May I s .ggest in connection with 
that — as someone has mentioned — I did meet with 
Mr. Pearson yesterday because that was the first 
opportunity after his release from custody that I had. 

One of the matters that he is waiting for is subpoenas 
to return to Canada with, issued by this Court, relative 
to Bell Telephone — 

THE COURT: It's subpoenas issued by this Court? 

MR. IANNUZZI: As I understand from Mr. Pearson 
a judgment in one jurisdiction can be reduced in another. 
The courts there will so order our 30 ordered — 

THE COURT: That is different. 

MR. IANNUZZI: Will your Honor be kind enough 
to sign the subpoenas? I am having them made up now. 

THE COURT: We have no jurisdiction in Canada, 
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other than over our own citizens. We can subpoena 

our own citizens, not an alien. 

MR. IANNUZZI: I believe it can be so ordered 

based on our subpoena to the Bell Telephone — 

THE COURT: Make sure the Canadian court will 

so order our subpoena. 

It is usually done by way of petition made to 
a foreign court asking that they issue subpoenas 
directing the attendance of their citizens in our court 
with all the necessary fees, and you may find out what 
the fee. are. I cannot imagine them so ordering our 
subpoenas. They might even be offended by it. 

MR. IMTOUZZI. The first step is to have the 
subpoenas ordered her. and they will be attached to the 
petition there. 

THE court. X Will take your advice. X wouldn't 
do it that way, but Hr. Maranda is the authority. I 
know if somebody came to me and asked me to issue a 
subpoena for one of our citizen, to attend a foreign 
country. I'd say to him, "You send me a petition tellin 
me the circumstances." X will not just act on 
subpoena. 

I have had matters with respect to the West 
German Republic. I would think that the Canadian 
statute governing the subpoena power of the Canadian 
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court directing ita citizens to appear here — 
JUDGE CATTOGGIO: May I be excused? 



THE COURT; Yes, thank you. 

I would think that you ought to submit it by 
way of petition. I do not like the idea of directing 
someone in Canada to appear here and presenting that 
to a Canadian judge. 

MR. IANNUZZI: It would not be presented 
"bald face" but it would be presented with a petition 
explaining the requirements. I think they are 
interested first in seeing that the court here needs 
them, by way of subpoena, and in conjunction with the 
petition they would then entertain it. 

THE COURTi Have you checked the statute that 
gives the Canadian -- 

MR. MARANDA: To appear in a foreign court, no. 

We do need the subpoena from here to show that 
these witnesses are ordered, then we would make a 
petition. 

In Canada we have letters — 

THE COURT: Letters rogatory. That's not a 
subpoena. 

MR. MARANDA: Subpoenas are issued by our courts 
to our citizens. 
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ovar its citizens and it can issue a subpoena. 

I say that a Canadian judge might he offended by an 
American judge serving a subpoena on one of its citizens, 

MR. MARANDA: We couldn't serve your subpoena — 

MR. IANNUZZI: May I suggest that Mr. Puccio — 

I thought that this method would eliminate the necessity 
for Mr. Puccio and I going to Montreal and take 
depositions. 

THE COURT* Will the citizen appear voluntarily? 

MR. IANNUZZI* We can subpoena them to appear. 

THE COURT: You want them to appear in court — 

MR. IANNUZZI: This is Bell Telephone. They 
would honor a subpoena. It is with respect to their 
records. Either we can examine them there or here. 

TFIE COURT: That is up to you. 

There are two ways, either examine them there or 
here under letters rogatory, or by the service of a 
subpoena to a corporation here that has jurisdiction over 
Bell Telephone there. 

Is there any firm here that has control over 
Bell Telephone there? 

MR. PUCCIO: I wouldn't know. 

THE COURT* That is another possible way. 

MR. IANNUZZI* I just indicate this because I 


wanted to save time. I knew it would take less time to 
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a<*t them down here. 

TiTT COURT: Maybe they would do it by consent? 

4 

MR. MARANDA: They certainly would ii they had 
a let r.er from your Lordship. 

M’>. TANNUZfcl: That's my understanding, Judoe. 
THE COURT: Do you )>elieve that? 

MR. MARANDAs The subpoena would be considered 
a court invitation — 

MR. FRIED: Why don't you use a court 
invitation then? 

THE COURT: Will they do it voluntarily? 

MR. MARANDA: It's to justify the adit! 1 r.i*trativ« 
r»’«fu irenents. 

MR. PUCCIO: I know as far as the United States 
Government is concerned, in certain cases we are shown 
a copy of a subpoena to someone in another countryr and 
they have agreed to cctae along. It has never leer 
tested. 

THE COURT: You have never gone to a foreign 

court? 

MR. PUCCIO: No. 

We h.-*ve subpoenaed "records* and persons ftai 
other countries by showing them a copy. That's ail 
they wanted. I am not too sure if the defendant': will 


meet with the same success. We are talking about a 
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•ituatlon where ah American ofticlal has the aubpoena 

and delivers it to a foreign official. 

THE COURT. Suppose I ask you to subpoena the 

Bell Telephone records? 

MR. PUCCIO, All right, I have problems with the 
Bell Telephone records as to their relevancy — I 

THE COURT* That is something else. Thar 
does not mean that you waive any objectxon to then. 

MR. PUCCIO* I understand that Mr. Iannuzzi 

wants records of the repairs to the lines. 

THE COURT* You may be able to show that there 

were no repairs. 

MR. PUCCIO* I do not know if it makes any 

difference, whether there was or wasn't. 

THE COURT* By the way, the way this damage was 

done the witness said it takes many years before Jt 

even shows. It may never shove. 

There goes another argument of Mr. Iannuzzi 

right up in smoke. 

MB. IMMOIIX. Hay I suggest for th« purposes 
of this court. b«catta« I did want to bring it to your 
Honor', attention. It i. tb. d.fuse's contention in 
this case supported by roswini — not the uaual 
aspect — 

THE COURT* I «■ eggnting on Luhan coming out 
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about January 7th and cutting on Toscanino that you 
won't even use the title. 

Read Judge Anderson's dissenting opinion — 

MR. PUCCIO* Judge Morgan's — 

THE COURT: It is even more destructive, Judge 
Anderson sat on the original panel and when it came to 
Fourth Amendment rights, there he said he couldn't go 
along with it. 

As far as you are concerned or I am concerned, 
there are two judges — Judge Oakes and Judge Mansfield 
that thought there was same Fourth Amendment rights 
against citizens of foreign countries — 

MR. PUCCIO: Since the Toscanino case was brought 
up, it does involve actions of American agents, accord¬ 
ing to the record we do not have that here. 

THE COURT* Incidentally, did you show him the 
Fifth Circuit case which just rejected Toscanino out 
of hand? He said they are bound by the Supreme Court 
in Frisbe and Karr — 

MR. IANNUZZI* I am not going to get involved in 
the most popular aspect of it, but that aspect of 
Toscanino by way as perhaps one of the first cases that 
have come down on Title 3 — there are very few cases 
with reference to Title 3 that have been decided by the 
appellate court. I know there was a case in the Third 
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and one in the Second Circuit, but none having to do 


with this particular problem. 

TOscanino does say that Title 3 in applicable 
to our telecommunications network and it is the 
contention of the defense that the majority the 
majority, if not every call in this case, was between 
the United States and Canada or between Canada and 
Mexico, and that the United States telecommunications 
network was used in all o those calls, and it is the 
contention of the defense that our title 3 is 
applicable and the Government has to abide by and come 
within the ambit of Title 3 in this case. 


(continued next page) 
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THE COURT: I may very well invite the reversal 
here, because I tell you now that my present impressionr- 
unless something comes down before this trial starts 
that it's the place where the wiretap is committed that; 
governs. That is sound traditional law and 1 shall not 
overturn traditional law, I shall not overturn Krait 
and Suzzi and all the other theories of international 
law for this case. If the Court of Appeals wishes to 
do so, maybe that will be tested in the Supreme Court. 

MR. PUCCIO: Again we do not have any involve- 

ment by any American agents. 

MR.IANNUZZI: We haven't gotten to that aspect of 


it yet, 


THE COURT: The argument is that because the 


call was made from here to Canada, that it's now 

governed by our law on wiretaps. 

MR. PUCCIO: Our law on wiretaps applies to 
every country in the world, because a call can be made 

from Hong Kong to New York — 

THE COURT: We do not have to go that far. This 

case is not that broad. If the call was made within 
Canada, the mere f-ct there is an international hook-up 
I do not think iou ,ave to go that far to support this 


argument. 


We will take it on their optimum case. That is 


I 
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what X did in Toscanini 


MR. MAZZA: May Mr. Fried and I be excused? 


THE COURT* Surely, you have your own problem, 


Let us say the call is made from here to 


Canada — 


MR. IANNUZZI: And from Canada to Mexico throug 


the United States 


THE COURT: — the toll is paid here, all right 


MR. IANNUZZI: American citizen calling. 


THE COURT: American citizen calling. 


MR. IANNUZZI: Mr. Oddo is an American citizen. 


THF. COURT: Surely, and it's received in Canada. 


The tap is made in Canada. I would be wixling 


at this point to say if it complies with Canadian law 


if it is legal under Canadian law and I know what 


legality means 


MR. PUCCIO: There are at least two cases 


the COURT: If it’s legal and admissible under 


Canadian law, I would say it is good here. I would 


say the excuse for refusing to admit illegally obtain 


evidence under our law, would not apply to the 


Canadian police, that’s one argument. 


The fact that it is prophylactic, that they 


wouldn't legally wiretap, we are concerned only about 


our police force and not the Canadian police force. 




n 
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We are not policing the world 


530 


MR. PUCCIO: It would be admissible whether 
illegal or legal — 

THE COURT: That is one argument. The second 
argument is traditional. We are bound by the actions 
of a state within its own territory. They are the 
sovereign. If it is legal there, it should be accepted 
here. It is as simple as that. 

MR. PUCCIO: I would just point to a line of 
cases that your Honor is aware of where a private 
detective breaks into a room and gets something that is 
later used at a trial — 


THE COURT: I say we can be clear on the record 
at the outset, if I am wrong — 

MR. IANNUZZI: May I suggest this: my understand¬ 
ing or just as an aside, we have fraud cases where — 
although the fraud is perpetrated in Canada — the 
person is prosecuted here on the wire — 

THE COURT: What did you say? 

MR. IANNUZZI: He is prosecuted with reference 
to the wire fraud in this jurisdiction, although no one 
is involved here. 


THE COURT: That is a different theory. That 
does not mean that because you are out of the country 
that you cannot consult a crime violating our laws. 
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That's only where the crime is knowingly and intention¬ 
ally a violation of our laws. We have that in our drug j 
abuse and control act. 

Toscanini argued that* I think, it vas gi\in 
extraterritorial effect to our penal law, which under 
gome interpretation of international law is violative 
of the right of sovereignty of a country, but it has 
been upheld and Toscanini for example never set foot 
■ in this country and on his claim he was dragged in her^ 
to answer for violations of American law. 

MR. IANUZZI: That's the same thing in this 

case with Cotroni. 

the C r U> :i It is not the same thing. It is not 
a question of violating American penal law. The quest ijon 
is whether the action was legal within the country. 

MR. IANNUZZI: May I further suggest in referenc| 

to a remark by Mr. Puccio — I know we have to get 
involved in this case — it is the defendant’s 
contention, if this matter be illegal in Canada but tha 
Canadian law would accept it, it is not for vhe America 
Courts to prosecute under American statutes and use 
thereafter, if convicted, American jails to accept 
illegal evidence. It is not our way, just as it is not 
our way to accept things that Canada accepts. 

For instance, the attorney the other day was 
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THE COURT: Listen, I did not indicate in 
any way my horror or distate, because I felt for 
a long time, that the two concepts are different 
and there are some theorists now, that say there 
is no reason for barring any illegally seized 
evidence. 

The test is whether it tends to show the 
truth, and many well-informed lawyers, Constitutional 
lawyers, feel that there is a good chance that the 
Supreme Court will cut back on barring illegally 
seised evidence. 

We have that to start with, from the attempt 
to bar illegally seized evicence from the Grand Jury. 

I think that you even have that in yourself. 

That I could decide without too much trouble. 

MR. IARHUZZI: May I suggest that under the 
posture of our law, at the present, it is the 
defense contention, or at least, the defendant Cotronx^s 
contention, that this Court should not countenance 
the use of illegal evidence from any other juris¬ 
diction whether they will accept it, knowing that it 
is illegal, they say we will accept it illegally, 
anyway. 

THE COURT: I may not have to reach that. 

MR. IANNUZZI: I am just — 

THE COURT: I first have to find out whether 
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it is illegal under Canadian law. 

MR. IANNUZZI: Yes, sir. 

THE COURTi If I find it is illegal under 
Canadian law, then I have the more difficult 
problem, I think. 

MR. IANNUZZI: Yes, 3ir. 

THE COURT: Of permitting it to come in here, 
solely because it's — it's permitted to come in 
in the Canadian Court. 

That is another problem. 

MR. IANNUZZI: Th<’ t is the problem that I 
am suggesting, but then I am also going further, 
and suggesting that it is the defendant's contention 
beyond that, that even if you were to decide, well, 
if Canadian courts will accept it, therefore, we will 
also accept it, and I suggest that — 

THE COURT: I may come to that conclusion. 

MR. IANNUZZI: Yes, you may. 

THE COURT: I am not prepared to say I will 

here. 

MR. IANNUZZI: But I am suggesting, that 
beyond that, I am requesting the Court.tc invoke 
Title 3, because Title 3 relate** to the United States 
telecommunication network and unqeustionably that 
was involved in here. 
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THE COURT: All right. 

MR. ROSENTHAL: Your Honor, may I just 
state this? In relation to my client who happens 
to be the only United States citizen hare, /our 
Honor has Katz versus the United States, whicn ir, 
some ways ssys that the - its the per.™'.-, privilege 


THE COURT: Which case is that 0 
MR. ROSENTHAL: Katz. 

THE COURT: What does that hold? 

MR. ROSENTHAL: I am speaking mostly, it as 

persons who are protected, not places. 

THE COURT: You mean, the fellow in tue 

telephone booth? 

MR. ROSENTHAL: Yes. 

I don't know how applicable that is, but v:.-cn 
I was listening to argument, that came to mind. Unit 
we are dealing with a United States citizen, and .t's 
his individual rights that might be involved here, 
and possibly, if your Honor does reach that question, 
as to Mr. Oddo, that one would have to look at 

in our law, as to Mr. Oddo. 

THE COURT: Now, look, that in another pr-mlem. 

I do not have to worry about that, because, 
in all probability, Mr. Oddo will be severed. 


J 
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So I do not have to reach that. 

I have got enough problems deciding matters 
that are before me. I never reach out looking for 

problems that aren't before me. 

I can make enough mistakes on the issues here. 

MR. ROSENTHAL: At this point, Oddo is still 
in the case, your Honor, so I was just suggesting tnat 
your Honor be directed also to Katz. 

THE COURT: Mr. Rosenthal is saying that it 
is another reason for severing Oddo. 

MR. ROSENTHAL: I didn't mean it that way but - 

THE COURT: If Oddo is ever tried, by the time 
he is tried, we will have some voice from on high as 
to whether a wiretap that is legal in Canada, and 
i'.legal here, would bar it from use against American 
citizens. That is slightly different from barring it 
against use by — against a non-citizen. 

All right, gentlemen. I think I have a civil 
matter first. I have a trial that will probably take 
about a minute or two. 

MR. IANNUZZI: Might I suggest, in reference 
to the testimony, that I beg your Honor's indulgence 
to permit Mr. Maranda to be taken out of turn because 
it's all in conjunction with the law. 

THE COURT: Sure. 

MR. IANNUZZI: Thank you, your Honor. 

(Racess taken.) 



O 
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MR. PUCCIO: The defense attornevs are 


536 


down the hall, your Honor. 

THE COURT: Yes . 

MR. IANNU2ZI: Did your Honor Indicate that 
! ... dld i understand correctly that Mr. Duccio ■ ould 
undertake your Honor's suggestion and Remaps obtain 

the Bell Telephone records? 

THE COURT: I'm going to ask him, too. 

doing to ask him to ask the Bell TF.lephone Company 
whether they would voluntarily give their ueposlt.o,. 
or appear here with their records, appear here is the 

best way to do It. 

MB. PUCCIO: Maybe Mr. Iannuttl could .rive 

me a list of what he wants. 

MR. IANNUZZI: Absolutely. 

MR. PUCCIO: We'll work fromthere. 

THE COURT: Then If they want. If they c-av, 
-We will like some kind of subpoena Just for our 
records." understanding that I nave no Jurisdiction 
over them, I'd be glad to Issue under those 

circumstances. 

But I don't want the supboena to oe Is- 

«ti»v "Don't he know any better? 
and someone say, u 

MR. IANHUZZI: No. 

MR. PUCCIO: I would suggest, your Honor, 
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that we start witn records pertaining to the phone; 
Involved here and any repair records, rather char. 

Hr. Iannuzzi indicated he wanted every repairman 
wno ever worked on — 

?1H. IANNUZZI: Ho . 

MU. PUCCIO: — on these lines. 

I think that they'd have — they'd be on gcod 
grounds if they told us they can’t do it. 

THU COURT: Why can't you give it to them and 
tell tnem which of these records can you give ua. 

HR. PUCCIO: I think we could probably get 
the records. I'll check on it. 

But as far as the repairmen that worked on 
the various lines, I think that might be difficult. 

MR. IAMMUZZI: I would modify my request 
so as to accommodate Mr. PUccio's suggestion and I 
think within the terms of the modification we will 
still have what we need. 

That is to say, if Bell Telephone would send 
its records relative to this, they will send it with 
somebody who can read them, we don't need the repair¬ 
man because he will be — as a record kept in the 
ordinary course of business be able to read what 
other repairmen did. 

THE COURT: I assume you will take copies of 
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t;i»f re cords. 

’•IK. IANNUZZI: Sure. 

I understand, — by the way, what we v;ould 
need it because when they put these records away, 
the-/ are all put into computer sheets with symuols 
that we couldn't, as lawyers or laymen, read because 
vou need one of their men, some one of their men coal 
come and read all of it so we wouldn't need the 


repairman. 


THE 


willing to 


COURT: Tell them the defendant is 

pay for It, which he Is, as I understood 


it. 

MR. IAUNUZZI: Necessarily, ao, yes. 

MR. PUCCIO: All rlc^ht. 

I'll ask Mr, Lone.draw's office for assistance 
I can't guarantee that they’ll he able to do it. 

THE COURT: You do the best you can. 

MR. PUCCIO: I’ll do the best T can. 

T1IE COURT: It will save a lot of research 
and conference about how we can get the Information. 
MR. IANNUZZI: Yes, sir. 

THE COURT: And they are records. 

What's the difference? 

MR. IAN'IUZZI: May I ask In reference to a 

forwarded to you and whic 


letter that Mr. Puccio has 
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he was — was referred to In a letter to myself 
concerning the tapes In this case, wherein they 
Indicated that the Canadian Government will not 
make then available to defense counsel or cxnerts 
for defense counsel even in Canaua and tnat tne only 
person to whom they will make them available — 

MR. PUCCIO: I think that’s incorrect. 

The tapes that pertain to this — 

"’ll;; COURT: That isn’t the way I read tne 

letter. 

MR. PJCCIO: The tapes that pertain to this 
proceeding will be made available to defense counsel 
at Mr. p atenaude'3 office. 

The tapes that are not pertinent, tnev ask 
be considered or examined in camera and that defense 
attorneys not have access to them. 

IP. IAUNUZZI: The difficulty with that is 
this, your honor: The tapings were going on for a 
considerable period of time and tne certain select 
tapes, 21 in number, were selected. 

I believe that's thi- correct number. 

MR. PIJCCIO: I think it's 22. 

MR. IANilUZZI: 22 were selected. 

Now, ehrere are many, many other tapes in 
conjunction with this case and as Mr.Landry said the 
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other da/, they related to suits. 

The only wav that they can be tied in is 
someone ties them in. But actually the person 
listening to these innocuous conversatlon3--I sa' 
innocuous without the translation,so to say—would 
not realize,so therefore, there are many other 
conversations that may in fact be pertinent that 
may be used by defense counsel and that the Canadian 
Government haven’t picked out and I suggest that 
they should not be permitted Just to give us a 
fraction of them and say the others are not perti¬ 
nent . 

Someone should — someone should determine 

THE COURT: I have no authority over the 
Canadian Government. I can only look at what the 
permit me to 3 ee. 

MR. IANNUZZI: They will permit you to see 

all of them, sir. 

THE COURT: All right. 

Then I’ll see all of them. 

There is a suggestion in Mr. Puccio’s letter 
as I recall that some proceeding was brought up in 
one of the Canadian provinces. 

MR. PUCCIO: Mr. ~ 

THE COURT: And that one of the either 
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the purposes or by-products Is to disrupt this 


trial 


And that the tapes would be required up 


the^e — 


MR. PUCCIO: That's a fair Inference. 

THE COURT: — at the same time they are 
required fciere. 

Is that Just a coincidence that they were — 

MR. PUCCIO: I have a copy of the subpoena. 

A subpoena was Issued to Bernard Couture who 1-. 
going to be a witness for us and he was asked to 
appear in a court in Canada with all tnu Vega ■> 
tapes, originals or copies. 

Mr. Landry tells me that if that should happen 
the tapes would be under the Jurisdiction of the 
court in Canada and would not be available here. 

THE COURT: Who i3 the lawyer who a3ked for 

the subpoena? 

MR. PUCCIO: Mr. Maranda. 

THE COURT: He '3 going to testify and I want 
__ you mav question him on all that. And fiid out 
why the proceeding was brought, how it was brought 
why, at this time. 

MR. IAJINUZZI: May I further suggest, however, 
sir, that these tapes are not in any court but are 
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available and at this point I'm suggesting to the j 
Court that It la - I don’t have the case or. the tip 
or my finger but I suggest there are cases that 
indicate - and the Second Circuit ascribes to t„ls~ 
tnat we should be given the whole of information. 

m. PUCCIO: There is no case tnat indlcaces 
that where we are talking about wiretapping conducted 
by foreign Coyernment in a foreign country. 

HR. IANNUZZI: But when It la available and 
they indicate that they would make It available to 
your Honor in camera, just aa the U. S. Attorney 

would make things available In camera — 

THE COURT: hr. Iannuzzl la thinking abost 
,500 material where some of the courts have said that 
it shouldn't be examined In camera and It should to 
the defendant who should decide whether he can use 

It, you see. 

But there have been other canes that have 
said, of course, there are some matters that shoazd 
be examined in camera. And certainly Utc la 
of the cases. 

I assume I'll have English translations. 

MR. PUCCIO: let me Just make thlb point, 
vour Honor. The tape - the taping be-an or Inter¬ 
ceptions began In duly of 1970. approximately. And 
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8 they ended I believe about a year later, approximate^ . 

Pertinent to this case are conversations which cook 
nlace in December 1970 and January 1971. 

;iOw, for December 1970, and January 1971 we 
have handed over everything or let me put it this 
wav: The Canadian Government has given us everything 

and everthing that we've gotten with the exception 
of certain, maybe eight or ten conversations which 
are not pertinent and there 13 an interest in 
keen!nr undisclosed, have been handed over to the 
defense counsel. 

•.ow, there are hundreds and hundreds of otaer 
conversations that don't pertain to this case wtii^:. 

T — I haven't heard and I've used — and I've -- nave 
not been given access to them. 

In other words, the Canadian authorities 
have selected the conversations from the tapes 
which are pertinent to this case and given tnem to 
me along with all other conversations and logs during 
December '70 and January '71. 

Tilt; COURT: I — 

MR. PUCCIO: But to answer your first question,! 
the — all the others have not been translated but 
if your Honor would wish to listen to them we would 
have a translator available ,either make one 
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make one available from here or one would be avail* I 
able in Montreal, who would translate a3 the tapes 
were played. 

I think it would take many hours. 

THE COURT: Let me say thi3 : On the face 
of it if a conversation is a self-contained conver¬ 
sation, I don't see how any other conversation at a j 
later time, at another place, could modify what 
was said. 

There are times when you have a part of an 
admission. For example, if you can conceive of it 
in a document, where reading a sentence might be 
unfair because another part of that same statement 
would modify it or alter it. I can see that. On 
that theory, Mr. Iannuzxi wants everything that was 
ever said and if he wants to go even further, even 
everything that wasn't recorded,produced, if you 
want to demand the impossible. 

Because maybe somebody said something that 

modifies something else. 

MR. PUCCIO: We’ve taken steps to give 

defense counsel anything that might have a bearing. 

In other words, initially we received from the 
Canadian Government 22 conversations which we supplied 
to defense counsel. 






MR. IANMUZZIP We acknowledge that. 




MR. PUCCIO: The claim was made that there 
may have been other conversations during tills time 
period which mav be modified as your Honor suggests 
or retracts — may have retracted what was said in 
a conversation the same day or the day before. 

So then even though I think to a certain 
extent it does compromise Canadian investigations, 
conversations or logs of conversations which are 
irrelevant to this case but relevant to other inquiries 
in Canada, but took place during the same time period 
as the conversations already turned over were given 
to defense counsel. 

So now the 22 conversations taking place in — 
in January — in December '70 and January'71, have 
been turned over with all other conversations during 
those two months. 

Now, the — defense is apparently asking for 
conversations which took place — by the way, the 
conspiracy alleged inthe indictment begins in 

e 

December of 1970. 

Defense counsel is asking for all the Vegas 
projects. The Vegas progJect3 began in July '70. 

There are thousands, probably, of conversations 
between July *70 and December '70 which have no 
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I 


vhis case but are relevant to another 
relevancy to i.his case uut, 

inquiry up In Canada. 

THE COURT: Let’s get the evidence in the 

case, please. 

MR. IANNUZZI: May I Just be heard? 

THE COURT: We have spent one hour so far. 

MR. IANNUZZI: May I be heard for a moment 

longer, sir? 

It Isn't a question of getting tapes that 
are a year before this alleged conspiracy but during 
the time period even the time period that we're 
speaking about, there are conversations that have 
not been supplied but we have their self-serving 


analyses of what they mean. 

T1IE COURT: That’s a different proolem. 

But I ask you, suppose they bring In a tape of a 
conversation on December 2nd, 19725 
MR. IANNUZZI: Yes, sir. 

THE COURT: Full conversation. This xs w. »at 
haonened. 


MR. IANNUZZI: Yes, sir. 

THE COURT: Why are you entitled to the 


conversation that occurred on December 20, 197': 

mb. MMOUXt well. In the first Instance, 

some Phone calls - yes, phone conversation 


there are 
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that are not complete, even the ones that are 


supplied. They start with line 15. 

THE COURT: That's a different proDlem. I 
want to know why you are entitled to conversations 
had on other dates? 

MR. IANNUZZI: May I suggest, in this 
fashion, the conversations in and of themselves 
are in this kind of — I usually refer to as kind of 
a singsong vague telephonic communication. 

They do not mean anything in and of themselves 
without being corroborated or without — in other 
words, you can't tell the conversation without a 
scorecard, the scorecard saying — being the person 
who testifies to the conspiracy. 

Then perhaps the conversations fall into 

place. 

MR. PUCCIO: That's debatable, your Honor, I 
would submit. 

MR. IANNUZZI: Dut in and of themselves, 
the conversations themselves may or may not be dls- 

v 

cernible or understandable. 

Now, if the Canadian Government have the right 

% 

of selectivity, they may select the ones that are 
most readily tied in with the conspiracy but they 
may think that ones that don't seem to be aren't 
and in fact they may be. Because the conversations —; 
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THE COURT: How would conversations that 
don't tie the defendant In the conspiracy be helpful? 

HR. IfNNUZZI: I suggest this: That these 
conversations have to do with. If the - the content 
of them have to do with suits and rent and there 
may be other conversations that they have felt, tie 
Canadian Oovemment has felt are not oertlnent but 

they may — I’**- sorry, air. 

THE COURT: All right. Let’s go on. I get 

your point. I don’t think it’s a problem at all. 

MR. IANNUZZI: I’m Just suggesting that there— 
THE COURT: I assume that we have some live 
witnesses who will testify as to what suits mean and 

what shirts mean. 

MR. IANNUZZI: But that is not the Canadian 
men who have selected them. In other words, 

Mr. Catania didn't select them. The Canadian 
Government has selected them. Maybe they haven't 
selected properly. Judge. In order to have the 
real search for the truth, which we should have 
here, defenae counsel should have the opportunity 
or at least, your Honor have the opportunity, to 
determine that perhaps what was allegedly a convcrsa 
tlon about narcotics because If. talking about 
suit, or rents, may In fact be something relative 
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to rents and relative to suits. 

THE COURT: Suppose there was a conversation 
that was never recorded, does that mean that the 
conversation concerning the suits that might refer 
to heroin cannot be introduced? 

MR. IANNUZZI: Not — but we have conversations 
that are recorded. I am not suggesting that conver¬ 
sations that were overheard — 

THE COURT: I don't understand how you could 
Introduce the other conversations. 

MR. IANNUZZI: Merely to indicate that the 
testimony of the witness Catania is not in fact 
accurate, that these conversations dealt with other 
things. 

THE COURT: All right, let's assume the 
second conversation is not being introduced, says 
in effect now I am really talking about suits and not 
heroin or drugs. 

MR. IANNUZZI: It may be — 

THE COURT: Do you’think that that self- 
serving declaration would be allowed? 

MR. IANNUZZI: No. 

I understand that. There may be — I don't 
know what evidence there is, Judge. That’s what I'm 
suggesting and in addition, the original tapes have 
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been destroyed and there is no question but that 


there has seen editing of the tapes. 

We know what can be done with tapes. 

THE COURT: That’s another problem. And I 
think I've cited the State case. People against 
Bryant; a Federal case.a number of times. U. S. 
aaainst Oarcllaso deLaVer.a, «89 ?• 2nd, 7 r >l, 


Second Circuit. 

Call Mr. Maranda, please. 

(continued next pa&e.) 
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LEO 

RENE 

MARANDA, 

called as a witness 


having been first duly sworn by the Clerk of the 


Court, testified as follows: 

MR. IANNUZZI: Shall I proceed, sir? 

THE COURT: Please. 

DIRECT EXAMINATION 
BY MR. IANNUZZI: 

Q Mr. Maranda, what is your occupation, sir? 

A I'm a lawyer. 

Q And would you please indicate to the Court 

your experience, background, educational background, your 
present admissions to whatever Bars you are admitted, your 
associations, professional associations and any other educa¬ 
tional, teaching or legal positions that you hold? 

A I'm a Bachelor of Arts and Bachelor of Law. 

I'm a member of the Bar Association of Quebec sinse 1957, 
a member of the Bar of Montreal, a member of the Canadian 
Bar. I occasionally lecture to lawyers on criminal law. 

And I have been in practice almost exclusively in criminal 
law for the last 15 years. 

Q And aa a result of your experience in your 

background in your practice, have you had the opportunity 
or the necessity to research and to study the laws of 
Canada concerning telecommunications? 


%v* 
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A Yes. The first time I had to study the problem 

I took a complaint against some police officer in Monti eal, 
a gentleman by the name of Sooney, another one by the name 
of Kraft, another one by the name of Larooot, and I charged 
them with a conspiracy to commit mischief, contrarv to w iat 
is now Section 387. After pre-inquiry, which is customary 
to hold in Canada in the case of police officers being 
charged, summonses were issued but later on the complaint 

was dropped. 

q Was that complaint dropped as a result of the 

Court or as a result of the person who brought the inquiry. 

A As the result of the person who laid the 

charges. 

q Is it your testimony that, however, the Court 

had a pre-inquiry to determine whether or not to issue a 
charge or information againat thane police officers and havin' 
haf the pre-inquiry, charged then, with violation of law? 

* Yes. And they're — I said summons but I 

think it's warrants that were issued against the police 

officers. 

q Pardon me? 

A I said it was summonses but I think it's war¬ 

rants that were issued against the police officers. 

0 Would that be similar to a warrant for arrest? 
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A Yes. Warrant for arrest. 

Q And — 

A So this is the first time X had opportunity 

to study it. Later on my attention was drawn again to the 
problem. Mr. Menard had given an opinion and I found at 
that time it was similar to mine. And, of course, for the 
purpose of this hearing, I had occasion to review the laws 
and the jurisprudence. 

Q Sir, do you have an opinion with a reasonable 

degree of — 

A Well, I — 

q Legal certitude as to whether or not inter¬ 

ception or interference with telecommunications is a viola- 
tion of Canadian law? 

A I gave an opinion that I think the Court 

already has on the record and under oath. I stand by this 


opinion. 


And what is your opinion concerning the legali 


of such activity, sir? 


A After taking cognizance of the evidence pre¬ 

sented before this Court, I have no hesitation in saying 
that the police officers who did the wiretapping in this 
case committed several acts of conspiracy. 

q And could you indicate what laws the police 


* ' 1 

/ 
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officers have violated in this case? 

A Well, there is the first - first there is the j 

general section dealing with conspiracy, which is Section 
423 of the Canadian Criminal Code. And 423 Paragraph 1, D, 
says Uveryone who conspires with anyone to commit an indict¬ 
able offense not provided for in Paragraph A, B or C, is 
guilty of an indictable offense and is liable to the same 
punishment as that to which an accused who is guilty of 
that offense would upon conviction be liable." 

How, Section — Sub-paragraph A is conspiracy 

to commit murder, B is to prosecute a person for an alleged 
offeree, knowing he did not commit that offense. And C is 
conspiracy to induce by false pretense a woman to commit 
adultery. Therefore, the pertinent section would be 423. 

' 1,D and also Paragraph 2 of 423, which reads like this. 

-Everyone who conspires with anyone to affect 

an unlawful purpose by unlawful means is guilty of an 
indictable offense and is liable to imprisonment for two 

years.” 

Now, in my opinion, the police officers 
contravened Section 423 l.D by conspiring to commit an 
indictable offense provided for by Section 287 and that is 
a theft — theft of telecosmninication and although the 
title in the code read, 'theft of telecommunication service," 
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we have a rule in Canada where the heading is not part of 


the law. 



MR. PUCCIO: I'm sorry. 

A Just for purpose of — 

MR. PUCCIO: I didn't hear that. 

MR. IANNUZZIO: The heading — 

A The heading is not part of the law. It's 

just there for classification purposes and it does not 
throw any light on the subject. 287 1,B reads like this. 

"Everyone commits theft who fraudulently, 
maliciously or without color of right uses any telecommuni¬ 
cation wire or cable or obtains any telecommunication ser¬ 
vice. And telecommunication is this section means any 
transmission, emission or reception of signs, signals, 
writings, I imagine or sounds or intelligence of any nature 
by wire or cable." 

Now, you will notice that 423 1,D used the 
word "everyone," and that includes everyone, police offi¬ 
cers and others. 

Q Is there, a section in Canadian law which 

permits or authorizes police personnel to violate Section 
243 or 287? 423? 

A 423 or 287? 

Yes, sir. 


25 


Q 
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A Well, there is a section, a general section, 

in the crimj-.al code, which is Section 25, which applies 
not only to police officers but to all citizens alike, and 

it says, "Everyone who is required or authorized by law to 

( 

do anything in the administration or enforcement of the 
law." Nov;, this required or authorized is a positive thing. 
It is not the fact that it is lawful or permitted. It has 
to be required or authorized and that means specificall'; 

required or authorized. 

the COURT: Authorized by whom? 

THE WITNESS: Dy law. 

THE COURT: You said — you emphasized every¬ 
one. Did you mean everyone under all circumstances? 

THE WITNESS: It's — you see, that’s what 
I mean. Everyone applies to 287, to 423, but the 
protection of persons administering and inforcing 
the law applies also to everyone. Not only to 

y 

police officers. 

v 

TIIE COURT: Under all circumstances? 

THE WITNESS: Yes. But it has to be in 
specific circumstances envisioned by the section. 

THE COURT: Suppose Bell Telephone consented 


to the wiretap? 

THE WITNESS: Well I would say that Bell 
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Telephone had no power to consent to the wiretap, 
inasmuch as it was a — an interference with the 
enjoyment of property. Because it had relinquished 
its right to that property by entering ir‘o an agree¬ 
ment with the subscriber and the right-of usage was 
given to the subscriber and no longer was for the 
Bell Telephone to give away. 

(Continued on next page.) 
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the COURT: Mr. Marnard made much of the 
point, and Mr. Iannutzi is arguing that the crime 
was consnitted because there was a destruction o£ 
the telephone wire, the piercing of the insulation. 

Would not Bell Telephone have the right 
to say, well, we waive any right that might accrue 
out of the destruction of the telephone wire? 

the WITNESS: From that angle, because I 
think there are several criminal acts involved - 
several criminal conspiracies, as I said, but 
the COURT: Excuse me. As far a3 thdt 
criminal act is concerned, the piercm oi the 
wire, the malicious mischief of the wire, you 
would say that Bell's authori*ation would b* 
a perfect defense to eny charge? 

THE WITNESS: Yes. 

sow, there sre numerous other defenses open 
to everyone, to esp.ci.lly police officers. 

Ther. are none, unless the law provides for one 

specifically. 

Now, for Instance if you take an arrest, 
an arrest is an assault. It might also be a 
kidnapping. 

NOW, what atop, it from making >t a crime. 
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is the fact that the lawmaker has decided to 
put that in the criminal code, a section allowing 
the police officer to arrest. 

Therefore, if he has the right to arrest, 
he has the right to use the necessary force, 
because thelaw authorizes him to arrest. 

Now, in wiretapping, the law does not 
authorize the police officer to wiretap. There 
is no specific or general authorization to wiretap. 
Therefore, if they commit a crime, this defense 
provided for by Section 25, is not open to the 
police officer, no move than it is open to the 
general public. 

I 

Now, I would like, if I may, to explain 
a little more about section 287. 

In my opinion, 287 (1) has three elements, 
the presence of three general elements, the presence 
of only one of which would make it a crime. 

So whoever fradulently uses a telecommunication 
wire, commits a theft. 

Whoever maliciously uses a telecommunication 
wire, or cable, commits a theft. 

And whoever, without color of right, uses 

\ 

any telecommunication wire or cable, commits a theft. 


I 
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And if your Lordship would look at Appendix 
1 of my opinion, you will see there, former Section 
287 as it was in 1960, before the scope was broadened,, 


r } 

fn. 1 

where yo* did not have this third potential effect 

6 

that would make it a crime. There were the words 

7 

"without color of right", which is added on, and 

8 

you will see also, that the meaning of the type of 

9 

telecommunication theft, has been broadened by a 

10 

definition which did not exist in 1960. j 

11 

Q When you indicate, Mr. Maranda, that a theft 

12 

of telecommunication was committed under those 

13 

statutes# or any of them, the theft could be merely 

14 

the reception of sound, or information, or intelligence 

16 

of any kind, is that correct? 

16 

A The reception of sounds, let us say, without 

17 

color of right. 

• 

18 

Now# color of right, is a state of fact either real 

' 19 

or if you have grounds to believe in, that gives you a right 

20 

to do something. And it is not a fanciful thing. It is 

21 

not a self-indulged feeling. It has to be something that 

22 

comes from the normal operation of the law. 

23 

For instance, if I — 

24 

MR. IAMNUXSI: May I interrupt for a moment, j 

25 

V | 

if your Honor please? 
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I think we have witnesses who have remained 


3 

in the courtroom. I thought we had an agreement -- 


4 

THE COURT: Do you have any government 


5 

witnesses here? 


6 

(Mr. Puccio thereupon made an observation 


7 

of the spectators). 


8 

MR. PUCCIO: Yes# one witness. 


9 

A (Continuing) To give you an example of color of 


10 

right, and I cm quite sure, it is the same here, if an 


11 

owner of property leases it to someone, and then because 


12 

he is not getting paid for it, and thinks that the property 


13 

has been deserted by the lessee, and he ; rents it to somebody! 


14 

else, and the other person takes possession — well, of course 

p# 

15 

the first lessee might complain, or the seoond lessee has 


16 

a right to believe himself the true lessee, and he has the 


17 

color of right. 


18 

Q In the situation where you have two subscribers 


19 

to the telephone who are presently in control of these 


2C 

telephones and paying rent on them, would you consider that 


21 

the police would have color of right to invade those tele¬ 

1 

22 

communications? 


23 

A Well, not unlees they paid for it, and I do 


24 

. i 

not think they could pay Bell Telephone for it, because Bel? 


25 

Telephone has already sold their rights or rented the rights, 

• . 
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bo they would have to pay the subscriber for joint usage, 
which they are getting for free, and this way, I think it 
is a theft of telecommunication service, although tins is 
a special theft under 287, and it is the use of the wire 
or the reception of sounds and signals that make it a 

theft. 

If you wij.l compare this specific section with the 
general section describing a theft, this general section 
reads like this: 

•....everyone commits theft who fiadulently 
without color of right, takes or fraudulently 
and without color of right, converts to his 
use, or to the use of another person, anything 
whether animate or inaminate..." etcetera. 

Now, you see that there, we have out of these three 
elements that were like in the alternative in 287, you have 
to have two of them jointly. You have to have the fraudulently 

a 

and without 30 lor of right, or fraudulently — that is both 
of them together — fradulently and without color of right, 
where the other one without color of right by itself, can 
create the offense. 

q When you say this is an indictable offense, J 

does that make it similar to what would be considered a 

. 

felony ir. this country? 
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A Yes. In 1892, when the first Criminal Code 

was developed, up to then, we had exactly the same language 
that is in this country and Great Britain, misdemeanours 
and felonies. 

They decided to divide the offenses in the way they 
were prosecuted rather than their importance. 

So most felonies, or I should say all felonies, 
became indictable offenses, that is, offenses that could be 
prosecuted by way of indictment. 

Most misdemeanours became offenses that could be 
prosecuted by way of summary conviction. 

Now, as Mr. Marnard pointed out, if under a Federal 
Statute, you don’t have a way to prosecute, that is indicated, 
the Interpretation Act indicates that the lesser or the less 
severe way of prosecuting the offense, should be used. 

Therefore, the Bell Telephone Act would provide now 
for a summary conviction offense under the workings of our, law 

• t 

at present. 

Q Therefore, a violation of the Bell Telephone Act 

would be considered a misdemeanour? 

A Is a misdemeanour, under the actual terms of 

I 

the Statute, but by way of the Interpretation Act, it becomes 

< * 

a summary conviction. 

THE COURT: Do you have an opinion as to the 
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statutory construction under Canadian law as 
to whether "OR", the disjunctive, is ever 
interpreted as the conjunctive "And"? 

THE WITNESS: I know of some decisions 
where "And" was taken as "Or", but none as 
to "Or" being taken as "And". 

I should like to say — 

COURT: I could give you some cases in 

American law, where the disjunctive was interpreted 
as the conjunctive. 


sorry, 


THE WITNESS: I don't know of any, I am 


But let's say all the law I have read is that 


"Or" is the alternative. I have never read anything 
to the contrary, except When it is preceded by 

"and" like if you had for instance to go back to 

. 

this example of 287 -- 

THE COURT: You would not in any event, interpret 
287 as fraudulently and maliciously, and without 
color of right? 

THE WITNES 8 : No, I would not. And I would 
think that if it were S 9 , it would be unduly 
repetitious. 

And I do not think that, by the way, if we are 
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going to go from 287 to 387, where the word 
"wilfully" is used, I don't agree with Mr. Landry 
an i with respect to the Chapman case he quoted, — 
not the Chapman and Grange case — but the other 
Chapman case he quoted out of British Columbia, 
County Court judgment. 

And in support of my contention, I have 
two judgments, one is by the Court of Appeals of 
Ontario. It is am unanimous judgment delivered by 
the now Chief Just*~e of Canada, Mr. Justice Laskin, 
and I think it is to the point. 

Now, you will notice when you read this 
case, which is Regina versus* Rese, since our 
sovereign is Queen Elizabeth, all cases are called 
Regina — 

(Continued on next page) 









1 

2 1 

566 

A 1066 

Maranda-direct 

the WITNESS. May I show you this? I made 

3 

several photocopies. 

4 

MR. PUCCIO: I have one for you also. 

ft 

the COURT: Don't I have this? 

6 

MR. IAUNUZZI! NO, sir, this has just been j 

7 

obtained. 

8 

THE WITNESS. I brought it over this morning. 

9 1 

the COURT: Would you please mark a copy of it. 

1° 

HR. IAMNUZZIt May I have this copy marked? 

I 

11 

the CLERK: So marked as Defendant Cotroni’s 

12 

Exhibit E. 

13 

BY MR. IANNUZZI: 

14 

0 would you proceed, please, Hr. Maranda. 

15 

A Of course, the idea is that wilfully was not 

16 

mentioned in the charge a. it should have been, but the 

17 

right Honorable La.kin reasoned that there can be no agreement 

18 

to do somethin, unless it is wilfully done or it is to be 

19 

wilfully done, so you have wilfully in it. sense that it is 

20 

the pr.-determined act and you have also somethin, there 

21 

very interesting, the interference with the peaceful enjoyment 

22 

of property. If you will notice in this Appeals court 

23 

decision the interference with property was very slight. Tou 

24 

nave people who put on -.-.one's l«n a cardboard ~ a 

25 

, painting with a swastika on it - and this -as considered 
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enough to be interfering with the peaceful enjoyment of 
property. 

Now, I think this is much less serious than invading 
the privacy of a citizen. You will see also that the unJaw 
ful damage to property was only the painting of a sign, 
which of course was to the owner of the property something 
that could be remedied, while the actions of invasion uf 
privacy — unknown to the victim — makes it in my view more 
serious, a greater tort than the other. 

Your Honor, I have also — 

ft 

q May I just ask this: 

With reference to Regina v. Reiss, the damage was not 

done physically to the property? 

A That's for this conspiracy to commit mischief 

by interfering with the peaceful enjoyment of property, as 
far as the damage to the property, it was the painting on the 
cardboard of a swastika sign. 

q Very well. 

A In the same vein, there is a much more elaborate 

judgment by the Nova Scotxa Supreme Court, Regina vs. Nenos 
and Walker — 

MR. IANNUZZI: May I have that marked? 

THE WITNESS: There is a copy for you, Mr. Puccio. 

MR. PUCCIO: Thank you. 


| 
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THE CLERK-. Seven-page document marked for 
Identification as Defendant Cotroni’s Exhibit F. 

the WITNESS: in this judgment you will notice 
that it deal, with a wire that was cut - an absolute^ 
useless wire that probably would have been sold for 
scrap, and you will also notice that the could not 
•• even be a price put on the damages. The only re.t ence 
to an actual damage in this case is because the 
insulation was broken and the cable could have been 
damaged to exposure to sea water and that could have 
been the only thing, so it became important for the 
court of Appeals to decide whether there had to be a 
damage aasessible in dollars to sustain a conviction. 

The conviction was found to be in order. 

As a matter of fact, the accused had been 
acquitted in the court below, but verdicts of guilty 
were rendered upon appeal by the Attorney General. 
q in Canada, the prosecution is also permitted to 

ppealj is that correct? 

A Yea. in the Court of Appeals the prosecution 

LB entitled to appeal on a question of law alone 
supreme Court, both the prosecution and the accused are 
entitled to appeal on question, of law alone - appeal law. 

q Any other law, sir, that you suggest are violat, 
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by telecommunications? 

A In relation to Section 423(2)(a) and (b) to 

effect an unlawful purpose or to effect an unlawful purpose 
by lawful means, I would say that if the gathering of 
criminal — of evidence for the purpose of a criminal inves¬ 
tigation is a lawful purpose, it was done through lawful means 
and the agreenvjnt to do it was within itself a conspiracy and 
an indictable offense, the culprit would face a year’s 
imprisonment. 

If you don't look at the ultimate purpose, but if you 
look at the primary purpose, it was to commit an unlawful 
purpose — an unlawful purpose is not an indictable offense. 

If it were, this section would not apply. Only 423(1)(d) would 
apply. If it is an indictable offense, it can still be a 
criminal offense, being a summary conviction offense or it 
could b a provincial penal offense. 

Q Is it your testimony then, if the gathering 

of information be for a lawful purpose, but if effected by 
unlawful means, that would be a crime in and of itself? 

A It would be a crime as long as there were two 

people agreeing to do it. This is a common law conspiracy. 

Q Is there any specific authorization anywhere 

in the Criminal Code to permit an invasion by the police of 
telephone communications, even to effect a lawful means? 
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A There is none providing for it and os far a- 

I know there is in most provinces a provincial torbod nig, 

80 It would be unlawful — it would be against tno lav of the 
provinoe and Section 25 of the Act to incorporate toe Bel 1 

Telephone Company of Canada. 

As far as Section 25 is concerned, 1 gave opin^: 

to the fact that th.i intercept was used by his Honor, Judge 
Grant, in a very restricted way. I should thin* that all 
military men for instance when they catch on to tne men 
from the enemy lines would say they intercepted the message, 
although the message still keeps going and reaches from ™ 
enemy to the other. I thin* a football player when they catch 
the signals from the other team could signal the intercept - 
THE COURT! How about a forward pass, when it 

is knocked down? 

THC WITNESS: That is also an intercept, i,u 

is — 

THE COURT: Not in sports. 

It is intercepted when it is caught, taken into 
possession. 

THE WITNESS: I am very sorry, I may be lc~s 
familiar with sports than with some other domain. 

the COURT: Suppose I -ent you a message by 

messenger — 
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THE WITNESS: And the messenger is seized 

THE COURT: And the message taken from him and 
then the message was recovered and brought to you, 
would that message be intercepted? 

TIIE WITNESS: I would say yes, because someboay 
else other than the one it is intended for got it and 
that's where I think interception in the widest sense 
would mean — Maxwell says the first thing — the 
first thing he says there is to be construed in the 
general meaning of the word — 

THE COURT: A common-sense meaning of the word. 

You say the common-sense meaning is that any 
interference with the common caring is an interception, 

\ 

THE WITNESS: No, any other person getting the 
message other than the one intended for it would be 
an interception, whether the message finally arrived 
at its destination or not. It would not even have to 
be delayed. You could see it for instance on old ships 
where a sender would be used or a light signal dorse 
code — somebody from the other side would intercept — 
would see the communication, he could use the know¬ 
ledge, the intelligence in it, and that's where I 
think the question is of the true sense of interception 
is to make use of intelligence not destined to you. 
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Your Omnibus Bill here would be totally meaning¬ 
less if interception didn't mean t' t. 
q Title 3? 

A On interceptions. 

so it would be the seme thing with the Australian law 
and the British law. 

q Has the Canadian law or the Canadian courts 

ever defined -intercept" with respect to telecommunications? 

A To my knowledge the only definition is the one 

in the Copeland and Adamson case. 

Q Besides Judge Grant in that case, which is a 

court of original Jurisdiction, has the Legislature or the 
Parliament now defined -interception- in the common sense 
usage of the word relative to telecommunications? 

A I would not say that it is now interpreted in 

the common sense way, but in a specific way for the specific 

purpose of the Criminal Code. 

THE COURT* Do you have party lines? 

THE WITNESS: We do. 

THE COURT: Suppose someone listens in? 

THE WITNESS: It is an interception. As far as 
our law is concerned and as far as Title 3 it is. 

I know in Australia it is and in England it is an 
interception. 
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Frankly, I believe there was no better word 
I know you took exception to that when ~ 

THE COURT: How about listening in? 

THE WITNESS: You could interfere without inter¬ 
ception. By blanking out radio communications, you 
would not be intercepting in the way you would be 
getting knowledge. 

THE COURT: How about cutting the wire without 
listening? 

THE WITNESS: That's in a way an interception. 
It is not a total interception, because you are not 
getting intelligence on the wire. You are depriving 
the person — 

THE COURT: It is the listening that is the 
interception, not the deprivation to the receiver? 

THE WITNESS: It would be listening because you 


are getting intelligence from the conversation and I 
think that is pretty near the definition of 287 

THE COURT: The cutting of a wire so the oU.er 
party cannot get the call, you say is not an interception? 

THE WITNESS: It is in that sense, but not a 
complete interception. 

THE COURT: I could not think of a more complete^ 

one. 
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the WITNESS! The perfect interception is when 
you deprive the other person of the intelligence end 
keep the information yourself - that's the perfect 
Interception. Then you have an imperfect interception 
one way is cutting off the party intended to receive 
the message or another imperfect is to get the know¬ 
ledge while not depriving the person it is aimed for. 

(Continued on next page.) 
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Q Did Judge Grant in the Adamson and Cobeland 

case, indicate that his opinion would be different as to 
whether it was a violation of Section 25, had there been 
evidence of interference or impeding of the communication? 

A This is an interpretation that you might put 

on it. If it hadn't been the way he thought, he might have 
seen it Mother way, but we must not forget that Section 
25 provides for interference and provides also for molesting 
or injuring telephone lines and equipotent. 

If cutting the protective covers is not injuring, 

I do not know what injuring is. 

If taking lines, and changing them from their intended 
use to some other use is not molesting the lines, I do not 
know what molesting is. 

Q Would you consider, sir, in your opinion, that 

the disturbance 6r the invasion of the intended use of the 
Bell phone equipment, would be a violation of Section 25 
would be interference sufficient to be a violation of Section 

25 of the Bell Telephone Act? 

A If we are going to abide by the ruling, where 

the common sense of the word is used, I think that the whole 
process described here, was an interference and was ir.jyring 

lines and molesting lines, also. 

q When you talk about interfering with private 
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property, would that not only be the private property of 
the subscriber, but mlso of the Bell Telephone Company? 

A I was talking of private property as regards 

387 — the enjoyment of the property would be against the 
subscriber, but damage to the property would be against 

the Bell Telephone Company. 

The Bell Telephone Company ha*'to provide the wire 

for ite service and is the absolute owner of it, except for 

that part of ownership which is used. 

Section 25 of the Quebec Telegraph and Telephone Act 

is of course, quite similar to the Ontario Act. 

I think that has already been stated. The Chapman 
and Grange case, is the only authority on the subject and 
it proved two things: 

rirst it proves that even police officers can 
be found guilty of conspiracy, and it also proves that 
contravention to a provincial penal statute, the agreement 
to do so, can be a co—On-law conspiracy, a conspiracy 

provided for by Section 423 (2) la) and (b). 

q In the Chapman-Grange case, did the Court 

consider a. part of this marshalling of the facts — in 
making it. decision - that chapm» was in the capacity of 

a plainclothes detective, at the time of the offense? | 

A well, the judgment states so very clearly, that 
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the Judge took notice of that fact, but I personally don't 
think it was material to his decision, because it matters 

not whether the citizen is a policeman or an ordinary 

citizen, because the same rules of law apply to all of them, 

police officer and private citizen, except when there is a 

special specific statute, providing for a special benefit 

to police officers, like a search warrant, for instance- 

Q Did the Court indicate in the Chapman case, 

that t-here was a spatial provi.ion that would isolate or 

insulate a policeman from these violations of law, by way 

Of invitation or telecommunication? 

A No, he did not, which leads me to believe he 

didn't find it material, and that in turn, supportsmy 
contention that there is no diffemce to be made. 

For instance, the Criminal Code provides for a 
search warrant, and as Mr. Landry pointed out, the other 
day, the search warrant is directed toward the search 
and seizure for a thing. 

Of course, you cannot seize a telephone communication 
but authority can be given to do that and that is proven 

by the new section 178.1, etcetera. 

Now, this was never given judicial — that is, legal 
authority was n.v.r given to the judiciary to grant authority 
to anyone for that, but for a ..arch warrant, yes, and even 
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citizens can execute a search warrant. 

q under the present law that you have now, 

regulating .trictly and specifically, invasion of tele¬ 
communications , is there a provision for the use of tele¬ 
communication. that had been intercepts prior to the 
enactment of the ACt? 

A I would look at Section 178.16, and say, this 

is such a provision and at Section 178.2 or .20 which I 

am sorry, I don't think I gave you — yes, I think I 

produced all 178.2 or .20. _ 

Q 178 is your Act relative to wiretapping? Is 

that correct? 

A TO wiretapping and to other invasions of 

privacy. 

q All right. 

A 178.2 reads like this: 

-Where a private communication has been inter- 
cepted by means of an electromatic, acoustic, 
technical or other device, without the consent 
express or implied, of the crlginator thereof, 
or of the person intended by the originator 
to receive it, every one who, without the 
express consent of the originator thereof, or 
intended by the originator to 


of the pereon 
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receive it, wilfully uses or discloses such 
private communication, or any part thereof, 
or substance, meaning, or purport thereof, 
or any part thereof, or discloses the existence 

I 

thereof, is guilty of an indictable offense 
and is liable for imprisonment for two years." 
Now, there are exceptions where the subsection I just 
read you does not apply, but what I want to point out now is 
that the law in general speaks at present and is not retro¬ 
active, unless it is stated to be retroactive. 

This is the general rule. 

Now, I find here, we have a situation much like wherein 
some countries, in some states, you could have possession of 
let’s say, firearms — handguns, without having to register 
them. 

At the time that you had these firearms, their possess- 
ion was quite legal, then came a law where you went to register 
all the weapons. 

In some states, it happened. In Canada, it happened. 
From that moment on, even though you had a right to have those 
arms, you had to go and register the*., and if you did not 
register them, you were, from that day, committing an offense. 

Well, I think that Section is 178.2, which puts you in 
such a situation. No matter when you acquired your handgun or 
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your conversation, — your private conversation, your 
private communication, no matter when you acquired it, 
you may not use it or disclose it. If you look at this 
Section, I think it is very clear, that that's what it means,! 
that nowadays, the only cases where you are not committing 
a crime is the cases provided for by subsections 2 and 20 
of 178. 

Now, if you go back to 178.16, the only compatible 
explanation to that, would be to apply exactly the same 
interpretation that now you cannot admit in evidence, 
unless the interception was lawfully made, and that means 
lawfully made at the time like, of course, when it comes 
time to register your weapon, you caxmot have been able 
to register a stolen weapon, and it is the same thing now. 

Q Is it your opinion therefore, under the 

new legislation, as of July 1, 1974, that telecommunications 
that had been Intercepted by way of Interference or without 
specific authorization, would not be admissible in a court 
of law in Canada, because of the provisions of 178.16 and 
178.2? 

A Exactly. 

Q Therefore, is it your testimony that the 

A 

» .A- 

communications in this case, could not be admitted into a 
court of law in Canada, because of the fact that they were 


/ 


/ 
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unlawfully obtained at the time of their inception? 

A Precisely. 

MU. IANNUZZI: I have no further questions. 
THE COURT: We will take a short recess 
at this point. 

(Recess taken). 

(Continued on next page.) 
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THE COURT: Are we ready to proceed? 

MR. PUCCIO: Yes, your Honor. 

THE COURT: Mr. Maranda. 

I might say that I am to interpret in Canadiar 

law, but I know that you said that "or" is never, 
as far as you know, interpreted in the conjunctive. 

I just went to Black’s law dictionary and/or one 
interpretation, the other interpretation, a disjunc¬ 
tive article used to express an alternative or tc 
give a choice of one among two or more things. 

It is also used to clarify what has been -- 
what has already been said and in such case means 
"in other words." To wit, or that is to say. Or is 
frequently misused and Courts will construe it to 

mean and, where it's so used. 

Intercept — thia is Goldman against U.S. 31C 
US, 129, 62 Supreme Court, 993, 1934, interception 
within the Federal Communications Act prohibiting 
interception of communications by wire or radio indi- 
ra*es- taking or seizing by way of before or before 
arrival at the destined place and does not ordinarily 
connote obtaining of what is to be sent before or 
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or at the moment it leaves the position of the pro¬ 
posed sender or after. Or at the moment it comes in 
position of the intended receiver. 

Another case, the interception of a telephone 
call within the statute prohibiting divulging of 
any intercepted communication involves idea that a 
speaker thinks he is talking to one person, whereas 
in fact a third person is listening and when a per¬ 
son calls a number on the telephone and speaks a 
message to every answer, he cannot claim that his 
message was intercepted merely because the person 
responding is not the person to whom he intended to 
speak. 

All right. Go ahead. 

BY MR. PUCCIO: 

Q Mr. Maranda, you'ver represented Mr. Cotroni 

in the past, have you not? 

A Yes. 

0 And in what matters have you represented him? 

A I represented him in the extradition proceed¬ 

ings directed against him. In the present case — 

Q In connection with this case? 

A Yes. 

Q Have you represented Mr. Cotroni in any other 

matters in Canada? 
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A Not that I recall. 

q Have you represented any members of Mr. 

Cotroni 1 s family in any matters in Canada? 

A I represented ir. a very minor capacity, about 

15 years ago, one of his brothers. But in a very minor 
capacity. I was like the fourth attorney. I wan just 
beginning in criminal law then. 1 don't even think Mr. 

Cotroni ’s brother was aware of my presence. 

q You've represented Mr. Dasti in the past, 

you not? 

A Yes. 

q Where have you represented Mr. Dasti? 

A I represented him when he was charged with beir 

a keeper of a gaming house. 

q Would that be the Victoria Sporting Club? 

A Yes. The trial is not over yet. But is 

contrary to what was said here. He was not convicted. 

q And the Victoria Sporting Club was the sub¬ 

ject of two of the wiretaps in issue here, is that correct? 

A If I can believe your witness, yes. 

q And do you have a social as well as a business 

relationship with members of the Cotroni family? 

A I know Mr. Frank Cotroni since we were abort 

16 years of age. I've met him on and off through the years. 
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I probably had dinner with him two or three times in my 
life. 

U And would the same be so for Mr. Vincenzo 

Cotroni? 

A Ever since Mr. Frank Cotroni's arrest, I've 

had several meeting with this brother. Prior to that, I 
don't think I have spoken to Mr. Vincent Cotroni more than 
ten times in my life. 

Q And you were with Mr. Frank Cotroni the night 

of his arrest in connection with this case, is that correct? 

A Yes. 

Q Now, you also represent Mrs. Frank Dasti , 

in Canada? 

A Yes. 

Q Do you not? 

A Yes. 

Q And would you describe for us what your 

relationship of her presently entails? 

A I represented her as the complaint against, ’.r. 

— in a complaint against Mr. Patenaude and Mr. Laval lee tor 
conspiracy with a few persons and the charge — the informa¬ 
tion, should I say, was laid. In conformity with whit, in 
my opinion, I just gave you. 

Q What was the essence of the charge matte by 
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2 

uv isvallee and Mr. Patenaude? 

Mrs. Dasti against Mr. Lavauee anu 


MR. IANNUZZI: I would just ask the Court to 

4 

permit the witness to finish one answer beiore - 

5 

THE COURT: If you haven’t finished the ans- 

6 

wer, then say so. 

7 

THE WITNESS: They are all conspirators, con- 

8 

spirators to commit an offense under 287, conspire- 

9 

tors to commit an offense under 387. 

10 

THE COURT: I'm sorry. I finally found the 

U 

case and I don’t want to analyze it, that specifi¬ 

12 

cally says listening in is not an interception. 

13 

I’m sorry. No. It doesn’t. This is with consent 

14 

so I didn't find the case. 

15 

Go ahead. 

16 

BY MR. PUCCIO: 

17 

A And charges of common law conspirators, either 

18 

to effect unlawful purpose or to effect a lawful purpose by 

19 

unlawful means, the means being contraventions to - of 

20 

section 25 of an act to incorporate the Bell Telephone Company! 

21 

of Canada or Section 24 of the Quebec Telegraph and Telephone 

22 

Company. 

2: 

1 q In plain language, what it ia i» the -- what 

2 

* is the conspiracy, the alleged conspiracy involved? 


25 


A 


Wiretapping. 
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Q Now, would you — 

A In plain language. 

Q Now, would you tell us please, have you 

represented Mrs. Dasti since the inception of her suit against 
Mr. Patenaude and Mr. Lavallee? 

A I have not seen her since. 

Q No. Have you represented her since the incep¬ 

tion of this complaint she's made against Mr. Patenaude and 


Mr. Lavallee? 


I don't — 


When did you begin representing Mrs. Dasti in 


connection with this matter? 


When we laid the complaint. 
When was the complaint laid? 


Offhand I don't know. 


How many weeks ago? 


In December. 


December of this year? 


Yes. 


After the proceedings began in this case, is 


that correct? 


Oh yes. After — after I obtained the trans¬ 


cript of the evidence here. 


And you've been obtaining transcripts of all 


/ 
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the proceedings here for use in this civil action up in 

Canada, is that correct? 

A No. Not all. 

q But most? 

A I had the transcripts of the 14th of November 

and __ well, the day I requested to have the transcripts 
exemplified — authenticated by this Court. I don't remem¬ 
ber the date but I also had this evidence. 


10 

Q 

Now — 



11 

A 

These are the two days. 



12 

Q 

Mr. Maranda, did you causd 

to be issued 

any 

13 

subpoenas 

in connection with Mrs. Dasti 

s civil suit? 


14 

A 

Yes, I did. 



15 

Q 

And when did you cause these subpoenas to be 

16 

issued? 




17 

A 

Within a day or two after 

the complaint 

was 


laid. 

q That would be in December of this year? 

A Yes. 

q Did a Judge in fact issue the subpoena or 

did you issue the subpoenas yourself? 

A I asked the Judge permission to issue the 

eubpoena. And he granted me the permission and I issued 
the subpoena. That is, I did not issue because we don't 
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issue. All subpoenas are issued — depending on whether 
it's a Court of Record or not a Court of Record. If it's 
a Court of Record by the Clerk of the Court. If it's not 
a Court of Record, by the Magistrate or Justice presiding 
that was actually the Court but not by the Clerk. In that 
instance, it was a Justice of the Peace and I — I asked 
him for permission. Then I went to the Clerk's office and 
the supboena made out and they were signed by a Justice of 
the Peace. 

U Now — 

A Who happens also to be the Chief Judge of 

Sessions of the Peace in Montreal. 

Q And was it only one subpoena that you obtained 

in connection with this matter or more than one? 

A No. It was two. 

0 Who were they directed to? 

A One to representative of Bell Telephone Company 

— no. Bell Canada. It’s the — they changed the name a 
couple of years ago. 

Q What did vou seek in that subpoena from the 

representative of Bell Telephone Company? 

A Documents pertaining to the — a — certain 

telephone numbers. 

Q And are they the telephone numbers that are 


( 
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in issue in this case? 


Most o£ them, yes 


And I also sent a subpoena to Mr. Couture. 
q What did you request — this was a subpoena 

duces tecum, is that correct? 

A Yes, both of them were. 

q What did you request from Mr. Couture? 

A Originals and copies of tapes of conversa¬ 
tions, logs, et cetera. Between, I think it was of 

MR. PUCCIO: May I have this marked? 

A From memory, I'd say 1st of January, 1969 

to — 

the CLERK: Two page document marked Govern¬ 
ment's Exhibit 10 for identification in the hearing. 

A June 30th, '74. 

Q Would you look at Government's Exhibit 10. 

Do you recognize that document? 

A Except the — 1 would say this is a photocopy 

of a subpoena duces tecum? 

q Issued to Mr. Couture? 

A Issued to Mr. Couture and aside from the 

stamp just put on by the Clerk and an inscription in type¬ 
written in red, I would say that this is a true copy of the 

subpoena that was issued. 
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Q And the inscription in red is a translation 

of the French, is that correct? 

A I'd have to read all of it before I can tell 

you my opinion as a man who speaks French. You want me to 
do that? 

Q Why don't you read it? 

A I disagree with the first line, with the trans¬ 

lation of the first line. 

THE COURT: You agree or disagree? 

THE WITNESS: I disagree with it. 

0 Well, — 

A Although, I would say the general meaning is 

approximately that. 

Q Maybe I can shortcut this a little bit. You 

do ask Mr. Couture to produce all the originals and copies 
of tape recordings obtained from electronic surveillance 
relative to various telephone lines, is that correct? 

A Yes. 

0 During a given period? 

A It was stated here in the originals had been 

destroyed, so I asked for them just in case. Maybe they 
were destroyed here and they were not destroyed over there. 

Q Well, you have asked — 

A If the witnesses were telling the truth I 
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could not possible get the originals. 

q But you also asked for all copies of tape 

recordings? 

A Yes. 

Q NOW- 

A That means all copies and there 

in their possession. I Knew there was at lea3t, at least 
three copies of each conversation that was introduced in evi 

dence here available. 

(Continued on next page.) 
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THE COURT: In the ordinary course of events 
how long would it take for that civil suit to go to 
trial? 

TIIE WITNESS: Anywhere from — depending upon 
the options. This is an optionable — these are 
optionable charges. And then he can stand trial befor-j 
a jury or a judge alone. 

Now providing of course that — it could also 
be before a Magistrate without any preliminary hearing. 
We have a preliminary hearing back in Canada. If there 
is a preliminary hearing the trial could be in eight, 
days after arraignment. If there is a preliminary 
hearing, well — 

TIIE COURT: Isn't this a civil suit? 

THE WITNESS: Mo, this is a criminal case. 

TIIE COURT: Oh, the charge was criminal. 

BY MR. PUCCIO: 

Q As I understand your testimony -- 

THE WITNESS: In accordance with the opinion 
expressed before this Court. 

0 This is not a civil case then, it is a criminal 

case, is that right? 

A Yes. 

THE COURT: Why couldn't all this wait until we 
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had completed this trial? 

THE WITNESS: I do not think, your Honor, that 

it mattered v« , much. It would stall anything here. 

On the other hand you wanted a low court opinion. 

As I heard, you asked for one day maybe you could get 
a low court opinion that way. That was the reason I 
didn't see any harm in it. I still don t. 
q You are aware, are you not, Mr. Maranda, that 

the copies of the tapes that have been supplied to defense 
counsel were made from the master tapes and are still in the 

possession of the Quebec Police? 

A I thought they were here because the way you 

have been talking 

THE COURT: Is there a civil suit going on 
anyplace that you know of concerning wiretapping? 

xKE WITNESS: The only suit that I am aware of 
is the criminal complaint, criminal information, made 
by Mrs. Dasti against Mr. Patenaude and Mr. La Vallee, 
which is an ex-parte hearing and it is normally nut 

made public. 

THE COURT: Are you paid by Mrs. Dasti? 

THE WITNESS: I have not yet been paid. 

THE COURT: Mrs. Dasti said here he did not 
have funds so I appointed counsel for him. 






3 


A 1095 

Maranda-cross/Puccio 


595 


TI1E WITNESS: I did not send Mrs. Dasti any 

bill. 

THE COURT: Do you know of any funds that the 
Dastis have? 

THE WITNESS: I know of no funds the Dastis 
have except that I know Mrs. Dasti works. She has to 
work. But I do not think she is getting a very high 
salary. She is working as a receptionist. She answers 
the telephone. 

THE COURT: Have you talked fee to Mrs. Dasti? 

THE WITNESS: No, I have not. I have no inten¬ 
tion of charging any fee to Mrs. Dasti. 

Q Now, you heard Mr. Landry testify at this hearing 

of last week, did you not? 

A Yes. 

Q You also heard Mr. Menard testify? 

A yes. 

Q Do you agree with their contention that the 

legality of the seizure of evidence does not effect its 
admissibility with certain exceptions? 

A Yes. 

Q I am talking now about the admissibility of 

illegally seized evidence in Canada. 

A Yes, of course. 
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q And do you a v *ree that j 

A if you look at my opinion you will see I quote 

two cases. Begin vs. Attorney General tor Quebec and Kaniu, 
son of Kurmna, which the latter being a decision of Privy 
counsel, which was followed by our Supreme Court. Now of 
course the Supreme court is our highest tribunal but formerly 

the Privy Council was. 

q So I take it that you would agree that the tape- 

recording, made in connection with the Vegas Projects would 
b e admissible in evidence in Canada today even if the actual 

i interceptions were illegal 
A NO. 

q the actual wiretapping was illegal? 

A no. And I think I said why previously in answer 

to questions by Mr. lannutzi. If y°» «°“ la Uke me to rel>elt 
them, I will, but — 

Q well, is it your feeling then - your opinion 

then that the Protection of Privacy Act is retroactive? 

A NO, it is not retroactive. It applies to use 

j today of anything that you have per se, perforce and any 
introduction in evidence of a conversation, or of a private 
communication, is of a private communication that was 
, intercepted before it is introduced in evidence. And the 
, law doesn't say how long before. So it covers all private 
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communications in the possession of the police officer. That 

I 

is not being retroactive. Tnat is being very present.. 

Q Are you aware of any judgments rendered in 

Canada concerning the application of the new Act, to wiretap¬ 
ping that was conducted prior to the inception or the new 

Act? j 

A There is only the cases of Le Sarge and 

Des Jardins Entereaux. Des Jardins Entereaux had been in 
Montreal. It referred to the Le Sarge case. So I was aware 
of these two cases. The moment I wrote my opinion 1 have 
read then, and with due respect to the judges, I am not in 
agreement with them. Of course my opinion might not carry 
much weight against the weight of judicial opinion. But rt 
happens that for decades the law will be interpreted in 
Canada one way and then in one fell swoop the Supreme Court 
changed. 

Q The Supreme Court has not changed Des Jardins 

and the Le Sarge opinions? 

A As far as Des Jardins is cc cerned it cannot, 

be brought to the Court of Appeals attention because on one 
count Des Jardins was acquitted and the Crown did not appeal. 
And in the other count it ended in a locked jury. And you 
cannot appeal a locked jury Canada. Mr. dcs Jardins or 
Mr. Theraux would not appeal their acquittal oven though the 




A 1088 

Maranda-cross/Puccio 




1 

2 

3 
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ruling was adverse to them. 

0 So those two decisions which are contrary tc 


4 ' year opinion still stand in Canada today? Is that correct? 


5 

6 
7 
R 
9 


A As far as the Le Sarge decision is concerned, 

I don't know, because I don't know where the trial is at at 
the moment, but as far as Dea Jardins and Theraux, well, I 

already told you what occurred. 

q Well, are you suggesting that another judge 


1 ° | 
11 
12 

13 

14 

15 

i 

16 

17 

18 

19 

20 

I 21 
22 
23 

t 24 

25 


has reviewed the Le Sarge decision or that the judge 

A I don't know where it is at. Let's say that 

Mr. Le Sarge was acquitted. This case could never be reviewed 
by the Court of Appeals. Now, if Mr. LeSarge was found guiltyl 
then there can be an appeal and that will give us insight on 
what the Court of Appeals does. But as far as I am concerned 
this happens often, and it happens all the time, that courts 
of original jurisdiction see a legal problem in different 
ways, almost like lawyers see the same legal problem in dif¬ 
ferent ways. 

q now, in preparing to render your opinion here 

you had to study both Le Sarge and the Des Jardins cases, 
is that right? 

A Yes, that is correct. 

q So the two cases directly in point are in 

opposition to your opinion, is that right? 
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A They arc directly against -- 

o Directly against your opinion? 

A My opinion on the point is that in my opinion 

the law is not retroactive but applies to the present pro¬ 
cedure even regarding things past. And citing that, the ^est 
doesn't natter. 

Q On that point your opinion is directly contrary 

to the opinion of Judge fiartin and Judge Bisson as stated by 
them in the lies Jardins and Le Sarge opinions? 

A It is. 

q And it goes a little bit further than chat, does 

it not, isn't there also the statement in the opinions that 
the wiretapping does not violate the statutes of Canaua that 
you brought up at this hearing? 

A Ves. 

Q Isn't it also found — to give you both questions 

at once in the interest of saving time —didn't .it also :ind 
that the wiretapping is illegal and not an illegal practice? 

A Yes. 

q I am not asking you whether you agree with that. 

I am asking you whether or not Judge Martin and Judge Bisson 
stated that. 

A They stated that but their attention apparently 

wasn't — as far as Judge Bisson is concerned I know that for 
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. f .ct because X talked to him. And X acted hi. it His 
attention bad been directed to Sections 287 and 887 of the 

Criminal Codes, and also to Section 178.2. 

raE COURT: well, x of course can’t take private 

conversations with the Judge as to why he decided a 
certain way. 

THE WITNESS: This was not brought to their 
attention. They didn’t deal specifically with those 
questions. They dealt with broad statements, and X 
think both of them following the Copeman and hda.ssun 


case. 


Of course the Copeman and Adamson case whi-h 


preceded the De. Jardin. and be sarg. opinions held wire 
Pin, was not illegal and that the wiretapping evidence was 

admissible? 

A As obiter dictum, yes. 

MR. PUCCIO* May I have a moment? 


BY MR. PUCCIO* 


Mr. Maranda, I take you are also familiar vith 


the opinion in Chapman vs. Grange? 


Yes. 


q And I believe you also stated that it t 

material to the deci.lon in that case thet Mr. Chapmen was a 
member of the police force, is thet correct. 


Yes. 


/ 


7 
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0 Would it be fair to state that as far as the 

Court was concerned in Chapman vs. Grange, Mr. Chapnan was 
acting as a private citizen when he conducted the wiretap? 

A It wouldn't be fair to say that because the 

Judge specifically states that at the relevant time 
Mr. Chapman was acting as a plainclothes police officer. 

o Well, is it your understanding that ooinion 

that Mr. Chapman was conducting a criminal investigation 
into a violation of law on behalf of the Ontario Police 
Department? 

A I don't think there's anything in the record 

to indicate that or to deny that. Vou can argue pro and con 
0 The Court doesn't point to any investigation 

that he may have been conducting — any official investigation 
he may have been conducting at that time which required the 
use of wire? Is that correct? 

A That would require the use of wiretapping? 

Well, in view of my opinion — 

n Or that involved — 

A (Continuing) — you would come to that 

conclusion. 

o vou don't think any investigation would require 

the use of wiretapping, is that correct? 

A Not previous to — that wiretapping in the 
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sense that it was used here or demonstrated here, not before 
Juno 39, 1974. 

O So then you believe that there was no need 

in fact for wiretapping on the part of law enforcement 
officials before June 30th, 1074? 

A I never said that. 

o Well, you don’t believe that wiretapping could 

be conducted by the police in any fashion to your June 10th, 
1974 — 

"’TTP COURT: Lawful, 
o (Continuing) Lawful? 

A That's it. I am quite sure that there are 

many things that the police ought to have the right to do 
like I am also quite sure that there's a few things that 
they taV a upon themselves that they like to do that thev 

shouldn't do. 

MR. PUCCIC: I have no further questions. 

»t»i jr* courts Any redirect examination? 

MR. IANNU7.ZI: Well, yes, if your Honor olease 
MR. PUCCIO: Oh, one further question. 

UY MR. PUCCIO: 

o (Continuing) Now, in connection with that 

case of Mrs. nasti, the complaint of Mrs. Oasti which vou 
now have described as a criminal action, did the Judge or 
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no i 
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Justice of the °eace or Magistrate hear anv testimonv in 
connection with that natter? 

A Yes. 

n And were you present during the takinn of 

testironv? 

A Yes. 

° And who testified? 

A A representative of the Hell r elephone bv the 

mne of Croteau and Mr. Coutere. 


° has there been any resolution o* that natter 

since this tontinony has been taken? 

A v es. 

n 3nd what was the resolution? 

A The complaint was refused. 

° ^he connlaint was dismissed? 

A v es. 


MP. PUCCTO: I have no further guest.ions. 

M P. IANTIUZ2I: Mav I proceed sir? 

REDIRECT EXAMINATION 
!1Y MR. IANNU?.r.I: 

° 1r. Maranda, you indicate that the conolaint 

was refused or disnissed. On what basis was it dono^ 

A Well, the judgnent ran 17 pages so I will trv 


to give von a resume fron memory because if I weren't — or 
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if T wasn't in a Court of Law I couldn't tell you what 
happened, but I think I can hero. The Judge keeps the 
judgment on the evidence when a suianons warrant doesn't 


issue. 


In cases where at issue he sends a judgment 


and the evidence to the Justice of the Peace who is going 
to hear the charge, if there is a hearing, or the Judge is 
going to hear the trial. So in these instances the Judge 
has kept the judgment. And I will do my best to give you 
a resume of it. 

One of the reasons was the Judge applied the 
maxim which he called deminimis lex non jurat, or non jurat 
lex which originally was deminimis non curat praetor, which 
applied to the judgment dovm below. 

Now, in my humble opinion in view of thf 
judgment of the Court of Appeals of Ontario and of Nova Scotia 
thi 3 doesn't apply. In fact there was no animus ^orendi. In 
fact there was no animus forendi in the actions of the police, 
that they didn't not want to steal, and also, with due respect 
they forgot to take into account that Section 287 is different 
from Section 283, which is the general definition of theft, 
and also forgot probably that a man intends the consequences 
of his actions. And as far as the mischief count, they said 
the damage was small, and that is where he applied the 
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2 

principle that the law is not cure for little thincs. 



3 i 

And they found also that there was no obstruc- 



1 

tion, interruption or interference with the lawful use or 



r> 

operation of property, which is also in the Appeal Court 



6 

judgment in the case of Refe and aqainst 306,1 which is the 



7 

description of what is meant by wilfully, and this is 



8 

described as such: 



9 

Anyone who causes the utterance of an event 



10 

by doing an act or by omittincj to do an act that it is hir. 



11 i 

duty to do knowing that the act or omission will probably 



12 

cause the utterance of the event, and being reckless, whethe: 

r 


13 

the event utters or not, shall be deemed for the purposes 



14 

of this event wilfully to have caused the utterance of the 



15 

event. 



16 

THE COURT: We'll adjourn at this point. We'll 



17 

continue at 2:00 o'clock. 



18 

(At 1:00 o'clock p.m. a recess was thereupon 



19 

taken to 2:00 o'clock p.m.) 
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AFTERNOON SESSION 

THE COURT: v ou may continue, Mr. Iannuzzi. 

dR. IANNUZ2I: v es, I ha\^ a couple o p questions. 

MR, PTTCCIO: In the interest of savina sortie 
tine, I take it from Mr. Maranda's testimony ho has 
a copy of a judgment rendered by a judoe in Canada 
pertaining to the verv tapes in issue hero? 

1 

If 30 , I ask for the production of tha* no 
we nay nake a copy? 

THE COURT: I thoucht I heard pin sa 1- — 

MR. PUCCIO: That he had an 18 oafie judo, nt? 

THE WITNESS* No, as I explainen, when there 
are no warrants or summonses issued, the judge keeps 
the evidence and the judgment for itsel p . 

THE COURT: Hut you learned somehow o* the 
reasons? 

THE WITNESS: I was present at the readino. 

ITe read it to me. 

THE. COURT* Privately? 

THE WITNESS: No, in court, when there wav no 
one else present. 

MP. rnccio* I understood from Mr. — 

THE WITNESS* I gave part of a resume of the 
judgment. I could give you the rest. I have about 
two minutes to make as complete as my memory will allo^. 


I 
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THE COURT: Ho does not have the judament. 

The Judge informallv told hin the basis for what he 
did. 

MR. PUCCIO: Is there in fact a written 
judgment? 

THE WITNESS: There i3 a 17 pane written 
judqnent and the Judqe read it to me, but he is keepinq 
it to himself, so what I am givinp you is to the bent 
of ny memory and abilitv the resume of the judament. 
with all the points that the Judge brought up, with 
my comments on it. 

THE COURT: Mr. Puccio, you recall when the 
jury that returned this indictment was organized? 

Was it that month or wa3 it a long term jury? 

MR. PUCCIO: I believe it was regular Crand 

Jury. 

THE COURT: The indictment was returned 
November 1, 1973 — 

MR. PUCCIO:. I think it was before that. Judge. 

THE COURT: I am sorry, wa^t a minute now. 

MR. IANNUTSJSXi It was a 1973 indictment. 

THE WITNESS: The extradition proceedings had 
the testimony of one Kevin Gallagher. That could give 



you the date 
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608 


THE COURT: I am sorry, October 9th, 1973. 

MR. PUCCIO: I believe it was the reqular 

October, 1973 Grand Jury. 

THE COURT: We amended our jury plan to includje 

those under the age of 21 as of October 1, 1°7 », so 
if this jury was organized on October 1st or a^ter 
October 1st, 1973 then the panel included voters under 
the age of 21* 

MR. PUCCIO: We were in the process of checkin?. 
I spoke to Mr. Orgell about it. He said the plan was 
amended to include 18 year olds —— 

THE COURT: The Administrative Office or the 
Judicial Counsel, after the voting age was reduced, 
gave us a certain amount of time to add the names 
of voters under the age of 21. In order to do that 
we had to get the jury list and of course that took 
time. The very earliest we could get it was October 
That’s when we did it. We didn't get the jury list 
until July of the next year. They first had the righ^: 
to vote in November of 1972, so I think it's already 
included. The first Grand Jury under 21 — 

MR. PUCCIO: We are checking that. 

From Mr. Orgell I gather it was very very olosf 


st. 


to that time. 
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MR. IANNUZZI: Mr. Puccio said he would get us 
tilt* information. By the time we decide the motion, 
we might have that information for your Honor's 
edification. 

THE COURT: All right. 

LEO RETIE MARANDA, having been previously duly 
sworn by the Clerk of the Court, resumes the 
stand and testifies further as follows: 

REDIRECT EXAMINATION 
BV MR. IANNTI7.ZI: 

O Mr. Maranda, in this determination by this 

Judge concerning the case that you brought, did that 
Judge indicate that wiretapping by policemen was illeqal? 

A No, he did not. 

o Did he indicate that the basis for his determin 

tion waS that while there was damaqe, it wasn't sufficient 
damage to cause him to issue a summons or whatever it is? 

A He did state that pertaining to the charqe 

under 387, that is the conspiracy to commit a crime mentioned 
by 337 and pertaining to Section 25 of the Bell Telephone Act 
these words about molesting and injuring lines he did not 
see anything too, but I took it for granted that he applied , 
the same principle to the Bell Act as he did to Section 387 


of the Criminal Code 
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o That the damage was not sufficient to warrant 

* 

a summons? 

A Yes, and that's when he quoted or — 

O In connection with your dissertation of this 

morning and your reference to Regina v. Reiss, which is the 
defendant's Exhibit E for identification, and Regina v. Nenos 
and Walker, which is the Defendant's Exhibit p , do those 
opinions support the legal opinion of this Court that you 
have just mentioned? 

A Certainly not. They contradicted it. 

o These cases Regina v. Nenos and Walker and 

Regina v. Reiss, those are Superior Courts to the Courts in 

which this hearing was held? 

A Highly superior. Our lowest is the Justice of 

the Peace, which is the capacity of Judge Arnold, who ir, 

36 years of age, with a year and a half or two of experience, 
who was acting in that capacity, while the others are Appellate 

Courts of Ontario and Nova Scotia. 

o Is it your opinion that the Appeal Courts 

the high courts of Canada have determined that the awont of 
damage is insignificant as long as there be damage? 

A I do not know the Supreme Court's ruling on th^s 

but it would appear to me very clearly that two Appeal Court, - 
two of our Appeal Courts have given their opinion on the 
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- 

subject and represented by those two cases, and there is a 
third much older case that I know of, but didn’t thin> would 
be of much help, which also supports that contention but in 
a very round about way, and I personally think the mlina ini 
that case could not be applied to modern circumstances and 
that's why I did not quote it, but these are the only ones 
that I know about in Canadian juris prudence where the 
question of even the slightest injury or the slightest 
disturbance or interference with the lawful enjoyment of 
property is deemed to be enough to warrant a conviction and 
if you notice the Court of Appeal of ilova Scotia reversed 
an acquittal on that question. 

o In connection with Sections 283, which is the 

general theft section, and 287 which is the theft of tele 
communications, is there a distinction between the elements 
as far as the conjunctive or disjunctive is concerned? 

A It appears to me very clearly and I am sorry 


that I don't — I have not brought with me the Interpretatior 
Act, but the interpretation does state that when things are 


stated in a manner like "or" only one suffices — only one 
element is sufficient and in 287 one element is sufficient 
out of three alternative elements, maliciously, fraudulently 
or without color of right, while under 283V without color 


of right part has to be in conjunction with fraudulently. 
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o Does it say that specifically, sir? 

A That's the way it reads: 

“Everyone commits theft to fraudulently and 
without color of right takes or fraudulently without color 

of rights converts to his own use." 

n The legislature specifically used the words 

in Section 283 and specifically used the words in 2)7? 

A Yes, specifically added the words “without 

color of right" in I860 and they were absent before that. 

0 now, in the case of Adamson and Copeland, whidji 

has been referred to very often in this court, was it a 
significant determining factor of the decision there that 
fact in Ontario the Hoard of Commissioners had specifically 

provided for wiretappinq by the police? 

A Evidentally the Judge considered that a chain 

of command by the Police Commissioners in Toronto constituted 

legal authority and this is the view of the judge - 

THE COURT: What is the source of the authority? 

Doesn't it have to come from Parliament? 

THK WITNESS: That is my contention, that onl / 
Parliament in criminal matters can give authority 
or in provincial matters like users of telephone line*; 
would fall within the province — strictly within the 
province — would fall under the Provincial Parliament, 



C-, 
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which is called the Legislature, to distinguish it 
Cron the center or central Government which is called 
Parliament. 

Tt would seen to me in matters of criminal 
investigation, only Parliament has the righ* to 
direct the action of police officers — to regulate 


them. 


'THE COURT’: Vou say the Court there, based 


its opinion on a false assumption? It started out 
with some Commissioners making the rules? 

' 7 *HE WITNESS: It is my humble opinion. 

BY MR. IANNUZ7.I: 

o In any event — 

A Because as far as using things, you sea like 

in Section ?4 of the o U ebec Telegraph and Telephone Act, 
wnen it savs "Unless lawfully authorized or directed to do 
so," but to me lawful authority is different from a lawful 
act. It has to be an authority that is according to a 1w, 
not authority that comes r rom idea, from an assumption of 
authority like I could have said to a police officer, "bo ^his 1 
or "do that." They would get the authority from me, but it 
would be worthless unless there is a statute providing for 
the giving of authority. If there is no statute, I would say! 


there is no lawful authority and the criminal code is a good 


I 
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example of this because when it wants to give authority it j 

I 

gives authority and says so. 

hike with Section 17P. it does give authority, 

before that there was no statute or law that «oul<’ give 

authority except the general rules. 

Now, the general rules to give authority is 

to the use of one thing — who can give authority to us- 
one thing except the owner or the lessee or somebody else 
who has a right to it. If you don't have a ria»t to u, theh 
there must be a law creating the right to give author^ . 

Like for instance, a search warrant gives 
authority to dispose of property without giving a right of 
ownership. It is an exception, but there is no execution 
in existence in criminal law — not only in criminal It-, 
in all the laws of Canada and Mr.Landry has been unable to 
quote one and to save my own life I couldn’t quote you one. 

o Mr. Maranda, assuming that the judge in 

Adanson-Copeland was correct in determining that for hn tr 
lay down rules for wiretapping would interfere ’ith t^- 
judgment of the Board of Police Commissioners in Ontario, 
is there just a rule permitting wiretaps by the word o<- 

the Commissioner in Quebec? 

A No, there is no such rule. I stated so in my 

opinion. Hr. Landry also stated that there was no power in 
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t::e Police CoKunica ioner of the Province of r ‘uehec te do t.: 

Judge Laperriere or Lapierre, who was v'ioe- 
l resident, wrote as far as he is concerned there is no such 
rule although the Court of Appeals in the Province o* <'ueher 
have held under Section 16 of the Police Act that there are 
• funeral lowers of the Commissioner to assist in the 
investigation of crime and to give directives, but that’s 
general broad statement is restricted by three subparaurap-'.-s 
A, B arid C, which state that the Commission will do it ’ In¬ 
setting up a scientific identification center, a data center 
and making rules for the choosing of policemen and a trninin 
center and things like that. 


(Continued on next page) 
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o *ir. Maranda, you indicated or referred to 

the vice- >r >sidont of the hoard of Commissions as Cudae 
Laperriere? 

A Laperriere or Lapierre. 

r* Is he a jiidge? 

A Tie has to he a judge. 

n A judge of a Court of Law? 

A Yes, but he does not sit in a Court of Lav;. 

He has been appointed to the bench and taken to that position 
right away, never sat in a Court of Law and when he acts 
as a Vice-rre 3 ident of the Commission, he is not acting 
with the power of a Court, he is just acting with the cowers 
given by the Police Act. 

o Is this the judge who rendered t he o- » in ion 

that he did not believe that the Police Commissioner Lad 
the authority to regulate wiretapping? 

A Apparently he is the one. 

I fully believe Mr. Landry as to the authenticity 
of the letters. It appears to me his is trulv the v.ioe- 

presidont of the Police Commission. 

o These facts concerning the Ouebec Police Act j 

and the lack of authority to regulate wiretapping, distinguish 
the Adamson-Copelancl ca3e from the facts involved in a 
matter of the Province of Quebec? 
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A F.videntally the judge in this case would not 

have had a leg to stand on if it had to render judgment 


in the Province of Quebec. 

As far as I am concerned, even the authorizat 

in Ontario is not — 

o But assuming that the judge was correct in 

Ontario, he would not be correct relative to matters in 
Ouebec? 


i 


4>n 


He would not have that leg to stand on. 


o Very well. 


The matter of LefJarne, did not the judge in 
LeSarge indicate — that would be Judge Martin indicate 
that the answer to the question of whether or not the nrivacv 
act of Canada was legal prior to June 30, l<>74 would depend 
determination of whether or not the privacy act was retro¬ 
spective — 

TJIT! COURT; vou mean retroactive? 

UR. IANNUZ7.lt Thank you. 

A Or as the Judge himself has said; 

"Do not have any retrospective effect." 


That is on Page 14 of his opinion or his 

judgment. 

n nut did he indicate that that question hinged I 

on whether or not wiretapping was legal or illegal and I ref^r 
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you to the last paragraph on Page 7 of Judge Martin's 
opinion — seven lines fron the bottom, sir? 

A It seems strange to have to decide whether 

Section 178.16 is or is not retroactive, he would have to 
decide whether wiretapping was illegal or not. It looks 
like you are trying to find a conclusion that will suit you 
purpose, more than trying to decide independently what has 
to be decided and if you intertwine both of course you say 
it can't be retrospective because wiretapping was not illegal 
and therefore the act is not retrospective, which to me ther0 
should be a relation of cause to effect, as stated on Paae 7 
but I would just consider this to be an aside because he doe 
go back to the gist of the matter when at the end of Page 14 
he reads them both separately. I don't think one is dependent 
on the other. 

THE COURT: In your opinion no wiretap was 
legal or illegal after July 1st, 1974 in any trial? 

THE WITNESS: I am sorry, this is not my opiniqn. 

After June 30th, 1974 no wiretapping — no 

\ 

illegal wiretapping could be introduced into Canada. 

THE COURT: You say if it were legal before — 
if the wiretap was prior to July 1st, 1974 and was 
shown to be legal, it would be admissible even thouoh 
not consistent with the rules set down in the protection 
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of privacy act? 

v> it> WITNERR: v o\i certainly could not ,is!: 
people oho were obeying the lav/ at the time t' v, " r were 
doing the act to foresee the legality of what would 

be done. 

TUT! COURT: Then you agree with, the Court in 
that case? 

As I understand it, that is all the Court 

said. 

THE WITNESS: That is not all the Court said, 
with due respect. I think the decision on whether it 
is retroactive or not is sort of a red herring. The 
Court says that it was legal or it was not illoqal 
in the circumstances of the case, so to me that is n 
very important decision. ""hat's what Judoe Martin 
decided. It was not illegal under the circumstances 
of the case, hut on the other hand because of his 
views on the retroactivitv on the law bearine or the 
decision, he comes out with the fact that it is not 
retroactive, therefore, you could not apply the other 
provisions provided for by 178 because it would be 
impossible to get judicial authorisation before it 
existed and other reasons, hut my own interpretation 
of 178.16 is that this is a procedural question and 





R20 : 

when you are in a trial you may not introduce into 
evidence any private communications unless the 
interception was lawfully made* but if it had been 
lawfully made previous to the introduction of t.it? 
law or lawfully made after the introduction of the 
law, it would still be lawfully made. 

THE COURT* I understand. 

THE WITNESS* That's why I say the law is not 
retroactive and should be read clearly in this sense. 

Now, it is possible to imagine that there was 
wiretapping done legally — it is possible to imagine 

it, but also it's in theory. 

In practice it's almost impossible to imagine 
it could have been done without breaking one of the 
several laws. 

When I talk of breaking one of the severaJ. lav' 
I mean prima facie. I do not mean at the very end of 
a trial with the eyes of the jury giving the benefit 
of the doubt after due explanation by the accused, 
because the accused can have several defenses opened 
to him. Certainly, color of right in this case, but 
there could be a number of defenses. I personally 
think that on what ha3 been said here, there was no 
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legal excuse — justification, and no legal authorization 
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Therefore, it could not have been prime facie local, 
nv MR. TANNUZ7.I: 

0 Mr. Maranda, under the circumstances in this 

case, without authority by the Police Commission, without 
the Police Commission having authority, would vou determine 

that the tapes in this case were legally or — withdrawn _ 

were lawfully or unlawfully obtained? 

A I would not state that they were unlawfully 

obtained. 


0 In your determination, in conjunction with 

your opinion, would it also be your further opinion that 
these tapes would not be permissible in a Court of Canada 
pursuant to the new privacy statute and Section 178.16? 

A My opinion is that they should not be permissible 

but of course they have been permitted in two instances. 

But that does not mean that it is going to be so forever. 

THE COURT: ^ou are saying the cases were 
wrongly decided? 


THE WITNESS: That is my humble submission. 

If they had been rightfully decided, they 
would not have been admitted. 

THE COURT: Mr. Klar, do you have any guestions 
MR. KLAR: I just have two or three questions. 


o 
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CROSS-EXAMINATION 
BY MR. KLAR: 

0 You are familiar with Mr. Landry's letter to 

Mr. Puccio? 

A Yes. 

0 Item 42 of Government's Exhibit 3500 material, 

I call your attention to Page 3 of that letter 
MR. POCCIOt Discovery material. 

0 Mr. Landry says he has reviewed the procedures 

told by the Quebec Police Officer instrumental in the 
electronic listening device... he has found in this case the 
officer did consult with the appropriate superior officer 
of the Quebec Provincial Police and did obtain an authoriza¬ 
tion.. to carry on the proposed interception involving 

Mr. Prank Cotroni and Mr. Frank Dasti. 

Now, we are talking about the time of the 
interception. Are you awere of any such procedure in Quebec 
which would set forth who the police officer could consult 
with with regard to obteVtio? authorisation for a wiretap? 

A No such legislation in existence in the 

Province of Quebec. 

q In particular — 

A No legislation authorising, no legislation 

determining who the proper superior officer can be. Seems tc 
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me there is no proper superior officer that could be 
consulted to give such an order. 

o With respect to that, the Police Act of Quebec 

of 1968, doe8 that make any mention whatsoever of who the 
governing official may consult with respect to a wiretapping? 
A No mention. 

THE COURT: Anything further? 

MR. PUCCIO* I have a couple of further 


questions. 


RECROSS-EXAMINATION 
BY MR. PUCCIO: 

0 Can you give us again the name of the judcie 

who rendered a judgment or opinion in the case of Mr. 


A Duranleau. 

o When you were testifying concerning that 

judgment, you were referring to certain notes which vou took 


of the judgment; is that correct? 

A Mo. 

o You were referring to some papers? 

A I said to the beat of my memory and recollection, 

o I believe you were referring to some papers 

to refresh your recollection? 

THE COURT* Did you look at anything to refresl 

your recollection? 


/ 
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THE WITNESS: I might have looked at something 
while I waa speaking, but it was not in order to 
refresh ray recollection. I invite Mr. PUccio to go 
through my briefcase. There is nothing in there, I 
am sorry to aay. 

BY MR. PUCCIO: 

q I do not think that would be necessary. 

Did you take any notes when you heard the 

Judge read his judgment? 

A I did not. 

0 So your testimony concerning that judgment is 

entirely from your memory; is that correct? 

A Yes. 

q I would like to clarify ore point: 

Is it your position that before July 30th, 1974j 
a legal wiretapping oould be conducted by police officers 
in Montreal? 

A I imagine it could have been done, yes. 

0 Would ycu be able to tell us how that legal 

wiretap oould be conducted in your estimation? 

a 

A By going to the Bell Telephone people, requesting 

their authorisation first — 

0 Their authorization to do what? 

A To install a ring-down circuit that is to be 
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kent open 24 hours a day instead of beinq intermittent- like? 
the regular service to a subscriber. It is based on mathe¬ 
matical probability, so nany percent of the circuits will 
serve so many number of telephones. 

. 

I am not giving you the exact figures, but 
let us say 20 percent of the subscribers will use a certain 
exchange. The Bell Peopla figure nobody is using a telephone 
all the time. If 20 percent of the subscribers should onen 
their lines 24 hours a day, then the other R0 percent would 
never be able to use their telephone, so one way to avoid 
this pitfall would be to have a ring-down circuit, and the 
third — 

o That was the f'rst, I believe. 

The first thing you said was get authorization 
from Bell Telephone to rent a circuit; is that correct? 

A. And to connect it to a line. 

Now, you get the subscriber's permission be¬ 
cause the subscriber is not necessarily the person who you 
want to record. Let's say for instance you have Pierre 
the Barber, vou say to Mr. Pierre, "We want to tap your 
line? bo you agree?” And he says "Ves." So at that time 
you have permission of Boll, you have permission of the owner 
and he is the one entitled to the privacy — he is the one 
paying for a private line. Then the eavesdropping you do is 


I 
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just like you do in a room and then you have legal authority; 
under Section 24 and you have legal authority of the j 

Provincial Statute and Section 25 of the Federal STatute and 
if you do it that way, I don't think before July 30th, 1074 

you were committing a crime in Canada. 

THE COURT* When you have the consent of the 
subscriber, it wouldn't oe a violation? You wouldn't 
have to get a court order for that kind of a tap, 
would you? 

THE WITNESS* I do not know. I don't know about 
that, because the way the law is written ~ and I am 
not responsible for that ~ it's concerned only with 
the parties to the communication and does not 
contemplate the rights of a subscriber. 

0 nr, Maranda, you are saying that prior to 

June 30, 1974 the only way to conduct a legal wiretao in 
Montreal would be to get the consent of the subscriber and 
the consent of the Telephone Company to tap the phone; is 
that correct? 

A I cannot claim to be able to imagine all 

possible legal ways. You asked me to give you one, I gave 

you one. 

fi Could you give me another? 


A 


Offhand, no. 
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•} That's the only way? 

A Mot because I cannot give you another, that 

doesn't make it the only way. 

o You didn't let r.e finish the question. 

What I was goino to ask you, that's the only 

x. 

way you can think of r: ght now of conducting a legal wiretap 
before June TO, 1974? is that correct? 


that. 


Yes, my imagination is not more fertile than 


THE COURT: Why would you require Bell Telephone*r 
oermission? 

THE WITNESS: Because their equipment is going 
to be tampered with. They are going to be molested, 
when "ou record your line that you are paying for to 
the subscriber's line. 

THE COURT: That's one of your assumptions? 

Suppose it wan an extension on someone’s wire 
and the subscriber said, "Co ahead"? 

THE WITNESS: That's another way, but I was 
thinking of a tap with — 

THE COURT: The usual tapping equipment? 

THE WITNESS: This type of a tap that was hoin< 
used in the instant case. 

i 

TOT COURT: That you call molesting the telephone 
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wires? 

THE WITNESS: v os. 

(Continued on next paqe) 
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A (continuing) and of course Bell Telephone furnishes 

if you want to find the right wire you can find it without 
cutting up their wires. 

Q Now, in Regina against LeSarge which you alluded 

to in the redirect examination. Judge Martin I believe — 

A Yes. 

Q — decided tne question of whether or not the 

Protection of Privacy Act should be retroactive, whether it 
would be held to apply to wiretapping done before June 30, 

1974, is that correct? 

A Yes, on page 14. 

THE COURT: The witness prefers not to use the 
term retroactive. I think what he said is that the 
use of the taps prior to June 30, 1974, is barred if 
off ered in the trial after June 30, 1974, if it was 
illegally obtained. 

THE WITNESS: If it was illegally obtained after 
June 30, 1974, any tap illegally obtained, either 
before June 30 or after June 30 could not be used. 

TI-IE COURT: Well certainly after because it 
expressly says 30 by statute. 

Tlid WITNESS: Well, the statute says unless it 
was lawfully — 


THE COURT: "Lawfully" there is a word of art. 


t 
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Tt means in accordance with tne statute. 

THE WITNESS* In accordance with the existing 

laws at the time it. was made. 

THE COURT: That is what you are reading into 

that. 

THa WITNESS; I beg your pardon. 

THU COURT: That is what you are reading intJ at. 
THE witness: lea. Tne intercupcior. was law- 
tully made. I »ay lawfully made, made :n accordance j 
with the laws In exi.tence at that time, at the trme 
it was made. If it was before June 10 - the general 
statutes end the specific statutes that we have been 
talking about all day - « It was after June 30. these 
statutes plus the ones pertaining to judicial author r 

ration. 

the COURT: You aaid before how can you bar law¬ 
fully attained tape. You couldn't possibly have anti¬ 
cipate the wire tap lew. Well, I aek you if the on 
cept in Canada waa that the teat is whether it is re¬ 
liable and not whether it is lawfully used. 

THE WITNESS: That would be the general tee. 
unlee. there 1. an exceptional statute. I consider 
Section 178 with nil it's subsections to be an e> -i t.e 
to the general rula. 
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THE COURT: I know, but based on the same state¬ 
ment that you made, how can anyone who lawfully 
obtained testimony expect that it would be barred 
because in the event of a wiretap law requiring certain 
conditions to be met — why shouldn’t the same con¬ 
cept apply? 

THE WITNESS: I think it would not be barred. 

THE COURT: I say that's your argument. You 
said why should it be. Why should unlawfully obtained 
testimony be barred when the party intendirj unlawful 
testimony expected it to be used as it has been in 
Canada for many, many years — 

THE WITNESS: I agree with that but Parliament 
took away that expectation by specific statute pro¬ 
viding that from the 30th of June on you had to do 

away with some illegal things. 

THE COURT: That is your statutory interpretation. 

THE WITNESS: Yes. But it is a statute of 
exception. 

THE COURT: Wouldn't you think that a change in 
the law like tnat would have to be by clear express 

intent of the Legislature. 

THE WITNESS: Well, if I may compare 178.16 
with 178.2 I cannot find it any clearer. This is 
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the natural meaning of the words. 

THE COURT: Well# doesn't it mean tne statute 

defines the various 3teps for a lawful wiretap, anl 
when it talks about lawfully attaining of wiretap 
evidence that it refers back to that type of evidence, 
evidence obtained in accordance with the statute, and 
shouldn't that tern be confined to that meaning. 

THE WITNESS: Well# it would have been easy for 
the lawmakers to add like it often does the interception 
that was lawfully made in accordance with this part. 

And you have this all through the Code. In accordance 
with this part, or in accordance with this section. 

And you have that in all Federal statutes. When they 
want to restrict it to the new enactment they say in 
accordance with. Now they have not said that. They 
leave it very general. 

THE COURT: Is there legislative history tc this 
statute? 

THE WITNESS: Yes, there is. It. starts with 
with the report which I talked about in my opinion, and 
we say — this is a rule in Canada that we should not 
look at the Parliamtary debates in order to assess the 
intention of the Legislatures. We are bound a little 
bit by the letter of the law also, and we should look 
at what the lawmaker has said rather than what it wanted 
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to say, especially in criminal matters. 

THE COURT: I have always had trouble with what 
is commonly referred to as legislative intent. 

THE WITNESS: That avenue is barred to u'. 

THE COURT: Statutory interpretation, we are 
looking to the committee reports and the debates on 
the floor of Congress, particularly of those who are 
sponsoring the bill to give us some indication as to 
what was intended. 

THE WITNESS; Well, I have read the Wennet 
Rcjxart. I quoted a couple of places. I have read 
the Commission Report. I have read the Parliamentary 
Debates. It is truly of no help because there is no 
consensus. The Minister of Justice Lang was of the 
opinion that wiretapping was legal, that there was 
authority to do it bat that it should be regulated. 

The Wennet Commission was of the opinion that there was 
no such authority and that it should be given to law 
enforcement officers. 

Minister Goideau was the Solicitor-General 
at the time and said that they never used it on account 
of the prevential statute. So nobody came up with — 

THE COURT: Mr. Maranda, in order to interpret 
the decision of the judges, you said, well, I had a 
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private conversation with him and he told me what it 

meant. 

THE WITNESS: No — 

THE COURT: When it comes to the meaning of 
legislative intent, to the meaning of the statutes 
you say, oh, in Canada we don't go behind it. 

I understand that legislative intent is a very 
confusin g concept et time.. And I cen under.tand that 
I am bound by the statutory law. You don’t use the 
legislative history. And yet you say you read every- 
thing in the history of the legislation. 

THE WITNESS: Yes. 

THE COURT: For what purpose? 

THE witness. I read it because it was all part 
o! some work on the subject by Mr. Manning whose re¬ 
ferred to Judge Martin's Judgment. And I quote page 14 
for instance, Mr. Mannin is quoted in his book, 

-The Protection of Privacy Act." I read that and that 
gave me all of the background except there were seme 

excerpts from the Wennet Coanittee reports. 

and I have been reading the wennet committee 

report because the president cf the Cosmi.sion is a 
Montreal judge. 

And of course we feel it was a very Important 


work. 
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And he was one of our own. So I think every¬ 
body interested in criminal law in Montreal had read 
the report. I reread it after reading Mr. Manning's 
book. 

(Continued next page.) 
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Q Mr. Maranda, in other words you recognize Mr. 

Manning as an authority in the area? 

A No, I don't. 

0 But you read his book? 

A Yes, I have read his book. It is not because 

a man writes one book and then he becomes an authority. 

0 Well, how many books do you suggest he would 

have to write in order to become an authority on the subject? 
A Well, he could be an authority without writing 

one book. 

THE COURT: One good one is enough. 

A (Cont’g) A man can be an authority without 

writing a single book. 

Q Well, are you aware that Judge Martin quotes 

from Judge Manning's book in his opinion? 

A Yes, I just said so, on page 14, he quotes Mr. 

Manning on page 113. 

Q He quotes the principle of law which indicates 

that there is a difference between the substantive and pro¬ 
cedural provisions as far as retroactivity is concerned. 

Are you familiar with that? 

A Yes. 

q And he in line with Mr. Manning's book decides 

that since the provisions of the — well, I will quote it: 
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establishment during that period? 

A Certainly. If I was there during that period 
I used it because my wife calls me there every time I go 
for a haircut. 

Q And during the same period, during approximately 

between June 1970 and June 1971, did you ever have occasion 
to call Frank Dasti at his residence? 

A I would doubt it. 

0 Did you ever have occasion to call Frank Dasti 

at the Victoria Sporting Club? 

A I would say it is not probable. 

0 Did you have occasion during the same period 

to call Mr. Catroni at his residence? 

A That I would doubt very very much because I 

don't think I called his residence more than twice in my 
lifetime. 

0 Did you have occasion during that same time 

period to call either Mr. Rossini or Mr. J'endola at their 
residence? 

A Certainly not. 

THE COURT: Is your office some distance from 

the Salon Pierre? 

THE WITNESS: It is about six blocks away. 

And the Salon Pierre is also approximately four 
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blocks away from the Courthouse. That would be like 


half way between my house and the Courthouse. Also 


office and house are in the same building. 


So it is quite possible, I suppose, Mr. Maranda, 


that one of your conversations was overheard during the dura¬ 


tion of the Vegas problem? 


It is certainly quite possible. But I would 


more than likely assume the calls that had come from Mr. 


Dasti's residence than myself calling Mr. Dasti or Mr. Catronii 


But after three or four years I wouldn't know where I called 


from, if I called, and where I was when someone called me. 


MR. PUCCIO: I have no further questions. 


THE COURT: Anything further? 


MR. IANNUZZI: Just a couple of questions, if 


it please the Court. 


REDIRECT EXAMINATION 


BY MR. IANNUZZI: 


Q Did you indicate that the Winnette Commission 


had indicated that there was no authority for wiretapping 


in Canada although they thought there should be an enactment 


of legislation to permit it? 


Yes. I quote on page 82 and 85, I think, of 


the winnette Report, Report of the Canada Committee on 


Correction. 


r 


\ 
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0 Did you also indicate that the Solicitor tienerax 

indicated that the Canadian Federal Police or the Royal 
Canadian Mounted Police did not use wiretappinq because it 

violated the provincial law? 

A This was a parliamentary debate that I took 

cognizance of through a third party. It is not included 
in Mr. Manning's book. But I inquired about it because I 
heard Mr. Fox, a member of Parliament, had inquired from 
the Solicitor General whether the RCM&P did use wiretapping. 
And the answer was no. 

0 In connection with the alleged tapes in this 
case and the fact that the original tapes had been destroyed, 
and the secondary tapes have been added to and spliced to¬ 
gether, do you have any opinion as to whether these very 
tapes could be used in a court of law in Canada? 

A No. It would depend upon whether the judge on 
the voir dire and everybody is satisfied that it required 
all the rules. I think Mr. Landry was inagreement with m 
on that point except where he stated that the best evidence 

rule did not apply to criminal matters. 

I did, after hearing of the other da/, go back 

to my sources and I found — where I had found it the first 
time anyway — in Canadian Criminal Cases, second edition, 
by A. E. Poppel, who was the editor of Criminal Reports, 
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and the publisher of Cranshaw's Criminal Code, and diverse 
treatises on evidence, now deceased. It's on page 87, the 
first paragraph on top of the page is exactly to the effect 
that the best evidence rule is not to be departed from 
lightly. And that a good lawyer has to explain why he is 
not producing the best evidence, which of course is quite 
similar to the opinion your Honor gave on the 27th. 

0 And, Mr. Maranda, is it your opinion that the 
law of Canada insofar as wiretapping is concerned has changed 
since July 1, 1974 to the effect that the courts in Canada 
will now not accept illegal wiretapping? 

THE COURT: The statute says so. It says 
wiretap evidence procured in violation of this Act 
is barred. It doesn't say it in that language, but 
that's it. That is the clear meaning of it. There 
is no question about that. 

THF. WITNESS: Except sometime, with due 
respect, your Honor, I think I would be in full 
agreement with you that it means — but that is not 
v'hat it says. It says "lawfully obtained." 

THE COURT: Oh, I'm not saying that. I am 
not saying at this point it doesn't say what you say. 
but I am saying to Mr. Iannuzzi the question that he 
asked, of course it is barred if it is not in 
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accordance with the hot on and after July 1. !»’«• , 

MR. IANNUZZI: Well, if your Honor please, 
without in any fashion wishing to mince words, what 
you just indicated is that it is barred. But I 
think that there Might be a distinction amongst 
lawyers. In other words, it is barred as to that 
which is taken after July 1st but it may not be 
barred before. This is a question I'm trying to 
get at: Is the. law in Canada now changed in pro¬ 
cedure that you have, that the court will not accept 

illegal evidence? 

THF. COURT: This witness has already testified 
that it not only means illegally procured evidence 

after July 1st but also prior to July 1st. 

the WITNESS: And if I may answer once on the 
question of illegal evidence, it would be the tern 
prima facie illegal evidence. In looking at it 
like from the point of view like wlen you are 
addressing a jury and you are talking about an 
accomplice, if you have to give cautions regarding 
an accomplice, you don't have, as a judge or jury, 
to find a man guilty of being an accomplice, but that 

he appears to be an accomplice. 

the COURT: Mr. Maranda, I understand that 
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every time a claim is made I have to suspend the 
trial and try the gentleman who procured it on the 
criminal charge and find if he is convicted first. 

Of course it means there is a showing that there 
was a violation of law. That's enough. 

MR. IANNUZZI: I have no further questions, 
your Honor. 

THE COURT: Anything further? 

MR. PUCCIO: Nothing else. 

THE COURT: You may step down. 

(Witness excused.) 

THE COURT: Now we will come back to the 
Government's case. 

MR. PUCCIO: Your Honor, I checked on the Grand 
Jury panel. When the Grand Jury returned its indict¬ 
ment it was from the October 1, 1973 panel. It was 
the regular October 1973 Grand Jury and was the 
first — the jurors on that Grand Jury were from 
the first panel selected with the 18-year-olds 
included, 18 to 21. 

THE COURT: Mr. Orgell is in court. I don't 

know whether you came in for that purpose, Mr. Orgell, 
but I told Mr. Iannuzzi after speaking with someone 
from your office, that we included those under the 
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age of 21 in our panel as of October 1, 1973. 

MR. ORGELL: I believe that's right. 

THE COURT: Well, there is no question about 
it, is there? 

MR. ORGELL: Well, the master jury wheel was 
refilled in September, and the qualified jury wheel 
was used in October of 1973. 

MR. PUCCIO: And Mr. Lupiano has verified that. 
THE COURT: If Mr. iKUiussi wants a hearing on 
that I will give him a hearing. 

MR. IANNUZZI: I do, sir. 

THE COURT: Until that point, as I recalled it, 
the Judicial Conference — there was an advice that 
as of a certain date we were required to do that, 
and that was October 1st. 

MR. ORGELL: It was an amendment to the jury 

plan. 

THE COURT: An amendment to the jury plan. 

The jury plan was amended. 

MR. PUCCIO: Your Honor, we have not been able 
to find a copy of that amendment. We have the 1968 — 


(Continued on next page.) 
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GA 

1 PM 

THE COURT: Mr. Puccio, next witness, please. 


3 

BERNARD COUTuRE, called as a witness, having 


4 

been first duly Sworn by the Clerk of the Court, 


ft 

testified as follows: 


6 

DIRECT EXAMINATION 


7 

BY MR. PUCCIO: 


8 

Q Mr. Couture, where do you presently reside? 


9 

A I reside presently in Montreal, 1701 Parthenais 


10 

Street, Montreal, Canada. 


11 

Q What is your present occupation? 


12 

A Presently I am working as a Commissioner, Invest 

L— 

13 

gator for the Quebec Criminal Commission in Montreal. 


14 

Q How long have you been so employed? 


15 

A I have been employed there since the 5th of June 

f 

16 

1972. 


17 

Q And prior to that, what waj your occupation? 


18 

A Prior to that, between 1965 and 1972, I was as¬ 


19 

signed by the Deputy Director to analyze all information that 


20 

< 

came through electronic surveillance, and by electronic survei. 


21 

lance, I mean wiretaps, room bugs, or any electronic surveil¬ 


22 

lance. 


23 

Q So between '65 and '72, you were an officer with 


24 

the Quebec Police Force; is that correct? 


2ft 

A Yes, sir. 



V 
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0 And during that time period you worked under the 

direction of Mr. Patenaude? 

A Yes. 

0 Now, you still work for Mr. Patenaude, do you 


not? 


A 


! 

Presently I am working for the Quebec Crime com¬ 


mission, your Honor. 

q You don't have to call me "your Honor." 

A Presently I am working for the Police Commission 

in Quebec for the Crime Commission, and supervised by Mr. Jodojin. 

He is the supervisor for the investigation there. 

Q Now, let me direct your attention to the years 

1970 and 1971. During those years, did you have occasion to 
work on the so-called Vegas Projects within the Quebec Police 

Force? 

Yes. 

Tell us generally what the Vegas Projects cons is 


A 

Q 


ted 


of. 


A The Vegas Projects, first of all, was decided by 

Mr. Patenaude, and it was to, to do — well, the main object 
of the Vegas Project rfas to close up the gambling house locate# 

at 837, Taschereau Boulevard. 

0 And during the period of 1970 to 1971, various 

wiretaps were installed and given various Vegas, installed by 
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the Quebec Police Force, and given various Vegas numbers; is 
that correct? 

A Yes. 

Q Did you have occasion to work in any fashion on 

these specific wiretaps? 

A Yes, as a matter of fact, if I may, can I use my 

notes? 

THE COURT: Sure. If we can mark them for iden¬ 
tification. Once you use them, we must mark them to 
identify them. 

THE WITNESS: All right. 

THE COURT: Just give us the papers that you say 
you need to refresh your recollection. 

THE WITNESS: There is first a list of Vegas 

Projects. 

THE COURT: Give that to Mr. Puccio. 

MR. PUCCIO: This has already been marked. This 
was prepared in my office. 

THE COURT: All right, marked for identification, 
What number is it? 

MR. PUCCIO: 5. 

THE COURT: A copy was turned over to the defen¬ 
dants? 

MR. PUCCIO: Yes. 
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MR. IANNUZZI: Yes. 

THE COURT: Is that correct? 

MR. IANNUZZI: Yes. 

THE WITNESS: That is in 1970, I was assigned 
by Mr. Patenaude to work on Vegas 1-B and PT, which wa^ 
the Victoria Sporting Club at 837 Taschereau Boulevard. 

0 Were you later assigned by Mr. Patenaude to work 

on Vegas 3, Vegas 5, Vegas 7, Vegas 8, Vegas 9, and Vegas 11 

and Vegas 12? 

A Yes. 

0 Can you tell us, please, what role you played in 

these nine Vegas Projects? 

A My role, sir, in those projects was to analyze 

all information that came upon those projects. 

I mean, I was to record all conversation calls, 

and I was to analyze the calls by writing it in logs, and if 
the conversation was adjudged by myself or Mr. Patenaude per¬ 
tinent, we did a Master, we copied the important conversation. 

We made a copy. 

j I mean, we made a dub, a copy of the most impor¬ 

tant conversations that we got, that we thought important. 

0 Can you tell us physically what you did while 

these nine Vegas Projects were in operation? 

A Yes, sir. I did put a tape on the recorder, and 
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then after a while, take this same tape and listened to the 
conversation that came out. 

Q Well, there has already been testimony that the 

first Vegas Projects, 1-B and PT had required the keeping of 
tape recorders in apartments in Montreal; is that your recol¬ 


lection? 


Yes. 


Q And that, with respect to the other seven, the 

tape recording equipment was kept at Police Headquarters; is 


that correct? 


Yes. 


Q What did you do with respect to these tape re¬ 

corders, if anything? 

A Let's seet As far as 1-B and PT — 

q First with respect to 1-B and PT. 

A I would go down to a rented place that we had, 

take the tape and listen, came down to the office and listened 
to the tape, and made a log of it, and we went to this place 
approximately two or three times a day, depending upon the 
information that we would have. 

0 Would it be fair to say that you serviced these 

A 

tape recorders for Vegas 1-B and PT on a regular basis? 

A Exactly that, sir. 

Q And you were responsible for and did change the 


25 
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, fiiifad and you would replace a new 

tapes as one tape became filien, ant yw 

tape; is that correct? 

A Yes. 

q Now, what did you do — Withdrawn. 

Can you describe for us the type of recording 

equipment that was used for Vegas 1-B and PT? 

A At 1-B and PT, we used a Roberts recorder, and 

what we called an automatic starter. 

Q How does an automatic starter operate? 

A The automatic starter would depend, the starter, 

the machine will 90 on when there i. a voltage through <he 
recorder. Let us say if someone picks up the line, there is 
a voltage coming up through the starter and going on to the 
machine, and then the recorder will start and register the caljl 
Q so. When someone picks up the phone, the voltage 

goes through the line on to the automatic starter, and the 
automatic starter starts the tape recorder? 

A Yes. 

0 And the recording is made? 

A Yes. 

q And you were not present, were you, during the 

entire period of time when the recording, were made? 

A No, sir. 


Q 


For the PT and 1-B Projects; is that correct? 
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Yes. 


Q But you did service the equipment by replacing 

used tapes with new tape whenever it was required? is that 
correct? 


Yes. 


THE COURT: Was it new tape, or did you use the 
old tape that had been used and erased? 

THE WITNESS: We used the old tape that had beer 
erased befora. 

THE COURT: So when it was recorded the second 
time, did it automatically erase? 

THE WITNESS: Yes, sir, but — 

THE COURT: Or did you put it on the machine fir 
to erase it? 


n 

x 


THE WITNESS: We erased the tape, and then we 


put on the machine. 


THE COURT: Doesn't it, or isn't the erasure 
automatic when new voices come on, that the old is auto 
matically erased? 

THE WITNESS: Yes. 

THE COURT: Why did you then first put it throug 
a laundry? 

THE WITNESS: That was what we usually did. We 
usually did that to make sure. 
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q So in other words, you would take a used tape 

from the machine, and take it to your office and listen to it; 

is that correct? 

A Yes, sir. 

q And then you would make up a log, or a summary 

of conversations that appeared on the tape; is that correct? 

A Yes, sir. 

q And then you would take conversations you be- 

lleved to be important and you recorded them on a dub, or 
Master tape/ is that correct? 

A Yes, sir. 

q And then you would use, as you indicate in your 

responses to Judge Mishler, you would re-use the tape that haa 

already been used? 

A Y<-*s. 

q This was done with the PT and the 1-B Projects? 

A Yes, sir. 

0 now, did you make a summary of every conversation 

that appeared on that tape, once you picked up the tape’ I 

I A no. As a matter of fact, there was, there was 

three type, of conversations. The first the type, there was 

unimportant calls that we thought. 

q Can you give us an example? 

You listened to all the Vegas 1-B and PT tapes; 
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i.s that correct? 

A Yes. 

Q Every tape that was? made with those Projects? 

A Yes. 

0 You personally listened to them? 

A Yes. 

Q Can you give us an example of an unimportant 

call, where a summary would not be made? 

A For example, Mr. Dasti called the restaurant, 

and he orders Chinese food. This would not be logged in, and 
there wouldn’t be any master tape done. 

Q So you wouldn't even make a log entry to show 

that that conversation took place? 

A No, sir. 

0 And obviously you wouldn’t transfer that conver¬ 

sation to a master tape? 

A No, sir. 

O Which conversations did you make a log entry of, 

first, and then which conversations did you make a log entry 
of and also transfer to a master tape? 

A We wouldn't make an entry for the information 

that we judged of some importance, for example, Mr. Dasti call¬ 
ing Mr. Cotroni, and Cotroni saying. You meet me at such a 
place and such an hour. This we would write down on a log, bu 1 : 
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no master tape. 

0 In other word 3 , you would summarize that conver¬ 

sation, but you wouldn't bother taking the actual recording 


and reproducing it on a master? 

A Yes, sir. 

THE COURT: Did you record almost every conversa¬ 
tion between Mr. Dasti and Mr. Cotroni? 

THE WITNESS: No, because sometimes, it is only 
personal matters, and it is only regards to, or they 
would call each other to meet together at such and such 
a place. 

Q Would those appear on the log, however? 

A They would appear on the log. It was written 

down, but not recorded. 

0 But the actual recording was not transferred to 

a master? 

A No. If we thought that the conversation was not 

of importance. 

Q What type of conversation was not only recorded 

in a log, but also recorded on the master tape, or the dub? 

A It would be recorded and written on the loq if 

we got a conversation, and we thought that the conversation 
was very important for us. 

0 When you say very important for you, what were 

■ 
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investigating at that time? 

A At that time we were dealing with, at this par¬ 

ticular time, we were dealing with the drug transactions. 

Q You mean as it pertains to this particular case? 


Q And your interest when you started the Vegas 

Project was not drag trafficking? 


No, it was to close down the 837, the Victoria 


Sporting Club. 


There did come a time when you did record converr 


nations involving narcotics? 


Yes. 


Q And these you kept not only summaries of, but 

also transferred to a master tape; is that correct? 

A Yes. 

Q Now, would you write up these log entries your¬ 

self, personally? 

A It depends. At that time, let's say — 

Q With respect to 1-B and PT? 

A Nell, on July, 1970, I was working on this project 

i. 

alone, and after a while, approximately the middle of November 
or December, I was with Corporal Aube, and he was assigned witl 
me, but at that time Mr. Patenaude told Aube and myself that 
Aube was not to listen to a tape all alone. He was to listen 


1 


f 
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to the tape only if I was there, because Mr. Aube was to get 
familiar with the voices and familiar with the previous con¬ 
versations that were ‘;aken off from the Project 1-B before hi 
coming to the Project. 

I am sorry if my English is quire poor.- your 


Honor. 


THE COURT: No, it is very good. 

Q Well, in other word6. Corporal Aube would not 

listen to conversations himself, you would have to listen to 


every conversation? 


Yes. 


Q As far as making up the logs, did you personally 

make up each log for, of conversations for 1-B or PT, or were 
they made up under your direction? 

A What happened, Aube could write up, could play 

the machine, and I could write up the log. We used tc have 
two headsets, and he had one, and I had one. He was writing 
on the machine, and I was typing. I could write the machine, 
or he could write down the log. 

0 So in many cases it was a joint operation, you 

and Corporal Aube listening to the recordings and typing up 


the logs? 


Yes. 





Was this typing up personally by you? 
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A The typing was done either by me or Aube, but Ij 

was the one who decided what to put on the log. 


tion? 


So Corporal Aube was working under your direc- 


Yes. 


MR. PUCC10: May I have these two documents 


marked? 


THE COURT; Yes. 

MR. PUCCIOs I will indicate for the record 
that these have been already handed over to the defense 
counsel a couple of weeks ago, and to the Court. 

THE CLERK: Vegas 1-B marked Government's Exhibit 
11 for identification; Summary and Transcript of Con¬ 
versations. 

Another Transcript, Vegas PT, marked Government's 
Exhibit 12 for identification. 

THE COURT: We are going to take a recess at 
this time, and I will have to suspend at 4:30 this after¬ 
noon because I have a sentencing panel. I will expect 
all counsel in the courtroom at 3:35 P.M. 

(After recess.) 

THE COURT: Would you please resume the stand, 

Mr. Couture. 

PERNARD COUTURE, having previously been duly 


4 
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Sworn by the Clerk of the Court, resumes the stand, 


and testifies further as follows: 


DIRECT EXAMINATION 


BY MR. PUCCIO. (continuing) 


MR. PUCCIO: Your Honor, I have another witness 


who came down this afternoon for some short testimony. 


and I was wondering if I could possibly suspend here 


on this witness. 


THE COURT: Any objection? 


MR. IANNUHji: May I know who it is* 


MR. PUCCIO: Maybe I will finish the direct of 


Mr. Couture and put that witness on then. 


MR. IANNUZZI: Whatever is more convenient, you 


Honor, 


MR. PUCCIO: All right. 


May I have the last question read? 


THE COURT: You had just marked for identifica¬ 


tion those two volumes. 


IS fl 


MR. PUCCIO: Oh# I am sorry. 


I show you Government's Eadxibit 11 and 1? for 


identification, Mr. Coutur., and will you examine those two 


documents or two pages? 


Y„, this represents copies of logs concerning 


Vegas 1-B — 


t 
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2 

Q 

Which Exhibit would that be, Vegas 1-B? 

3 

A 

This would be Exhibit number 11. 

4 

0 

And Exhibit number 11 is copies of logs? 

ft 

A 

Vegas 1-B concerning the, all conversations. 

6 

rails, between November 30th, 1970 to January 31, 1971, and 

7 

the other Exhibit, number 12, is Project Vegas PT, beginning 

8 

November 30, 

1970 to January 31, 1971. 

9 

Q 

And that again is logs and transcripts of con- 

10 

versations? 


11 

A 

Yes. 

12 

Q 

Now, Vegas 1-B was in operation from July 7, 197) 

13 

to March 25, 

1971; is that correct? 

14 

A 

Yes. 

1ft 

. Q 

1 

But the Exhibit only includes the logs and tl\e 

16 

transcripts between November 30, 1970 and January 31, 1971? 

17 

A 

Yes, sir. 

18 



19 


(continued on next page.) 

20 



21 



22 

O'l 



24 





2ft 



HS-JO 
4PM-1 

2 

:i 

4 

I ft 

6 

I 7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
I!) 
20 
21 
22 



Q And the Vegas P.T. was in operation from July 7, 

1970 to July 23, 1971; is that right? 

A Yes, sir. 

Q But again the exhibit only includes conversations 


from November 30, 1972 to January 31, 1971? 

A Ye*, sir. 

Q Now, do those exhibits include the logs that 

you have already testified concerning, that is, the summaries 
of conversations that you made up after listening to the 


various tape recordings? 

A Yes, sir. 

THE COURT: Have you ever done this before or 
was this your first project? 

THE WITNESS: Except we didn't do any dub at 
that time.. 

THE COURT: You kept the original? 


THE ITNESS: I did that before, your Honor. 

I did that between 1965 — starting in 1965. 

THE COURT: When you did it, did you do it xn 
the same way and you would select what conversations 
you telt were pertinent and then put them on the dub? 



THE WITNESS: Neither. 

THE COURT: You kept neither, you justkept a 


summary? 
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THE WITNESS: A summary, your Honor, except if 
something happened concerning corruption of a police 
officer we would keep the original tape. 

THE COURT: Only in those instances or was there 

no hard and fact rule? 

THE WITNESS: There weren't any rules as far as 

t 

dubbing a tape. 

THE COURT: Who would decide to keep the tape? 
THE WITNESS: At that time I would decide. 
q You prepared the government's Exhibits 11 and 

’2 at the request of the United States Attorney's office, 

is that correct? 

A Yes, sir. 

MR. KLAR: May we ask that the witness be ad¬ 

vised to speak up? 

THE COURT: Did you hear the last answer? 

r 

MR. KLAR: I heard it, but you have to strain 
to hear. 

q Were any of the — is there a master tape in 

existence now which contains conversations recorded through 
the Vegas 1-B and the Vegas P.T. projects? 

A Yes. 

q Where is that master tape located? 

A J-t is presently under the surveillance of the 






A 
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i 


Quebec police force. 

q Where is it kept? 

A 1701 Parthenais Street, in Montreal. 

Q Were the conversations that are contained on 

the master tape, pertaining to Vegas 1-B and P-T, made irom 
the original tape recordings? 

A Yes, sir. 

Q And who transferred the conversations from the 

original tapes to the master, which you now have at your 


headquarters? 


I did, sir, with the assistance of Corporal 


Aube when he was there. 

THE COURT: Do I understand there are two types 
of recordings, one the dub which contains your version 
of what was on the tapes, and the other a copy of t;,e 

j 

actual conversations? 

THE WITNESS: Your Honor, there was — let's say 
_X win explain it in my own words. 

We take down the tape, we listen to the tape 
the original tape. If I think that the conversation 
inside that tape is pertinent, we take a new tape wnicn 
is called a "master tape" and we register the con¬ 
versation from the original on to the roaster tape and 
then the original is destroyed. 
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THE COURT: Does the coaster tape contain the 
actual — parts of the actual conversation? 

THE WITNESS: Most of them contain the entire 
conversation. The outgoing caller was not registered 
because at that time we did not think that those tapes 
were to be brought into Court and for financial reasons 
because our financial budget, we did not have let us 
say enough tapes. 

THE COURT: The summaries of what you found were 
only put in the log, they were never puton the tape? 

THE WITNESSp On the log and if we think the 

L 

conversation vas very important, we'd put it on the 
master tape. 

THE COURT: I see. 

Q The master tape is commonly referred to as a 

dub? 

A Yes, sir. 

Q And the logs are the written summaries? 

A Yes, sir. 

THE COURT: But the master tape or the dub inclu 
ded only conversations not your paraphrasing of the 
conversations? 

THE WITNESS: The entire conversation. 

/ 

THE COURT: I see. 
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Xnd your summaries appeared on paper in the 


formof a log? 


Yes, sir. 

Now, included in 


THE COURT: Thia is a lot different than I 
expected. I thought that whet the dub wee wae Mr. 
couture's version of what wa. on the tap. and not the 

actual conversation. 

MR. PUCCIO: That's in the log. 

the COURT: My God, I have less of a problem 

with that issue than I thought I did. 

q Included in 11 and 12 are word for word trans¬ 

cripts of certain conversations? 

A Yes, sir. 

o pirst of all. by whom were those word for word 

transcripts made? 


A sc. wer. don. by -ysslf «>d «»« by Corporal 

Aube. 

The English or the French one? 

o Let ua tax. the English word for word transcript, 

who made those up? 

A I did with Corporal Aube. 

q Let's tak. the conversation with the traiwcript 
in French with an English transition, -ho -da thoa. u P 7 
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A I did with a member of the RCMP. 

Q How about the conversations which were partially 

in Italian, who made up the translation for those? 

A I did. 

Q Now, let us turn now to the other 7 Vegas 

Projects under consideration here, that would be Vegas 3, 5, 

7 , 8, 9, 11 and 12, were you also responsible for servicing 
the tape recording equipment in connection with those projects’’ 
A Yes. 

Q What type of recording equipment was used? 

A For those projects 3, 5, 7, 8, 9, 11 and 12 we 

used the aoyale DeLuxe Recorder and a voice operated relay 
Lamed Akustoraat. 

Q In connection with Vegas 1**B and P-T, you used 

•nn automatic starter that operated based upon voltage or 
changes in voltage on the line, is that correct? 

A Yes, sir. 

Q Now, in connection with the other 7 projects 

that we are now speaking of, how did the automatic starter 
iperate or how was the tape recording equipment activated? 

\ Royale DeLuxe was operated by » voice operated relay. 

As soon as there is a certain noise on the line, the recorder 

*ill start. It takes a very small noise on the line. 

, . ^ ^ _ projects, would you 

Q With respect to these 7 
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remove the original tapes, from the various tape recorders 
and listen to the tapes and make up logs and transfer what 


4 

n 

a 

7 

8 


you condered to be important conversations to the master tape? 
A Yes, sir. 

Q And was that done pretty much in the same fashior 

as the Vegas P.T. and 1-B were handled by you. 

A The same way. 

q Was it done with the assistance of Corporal 


to 

n 

12 

t:t 

14 

15 
Ifi 


Aube? 


A Yes, sir. 

MR. PUCCIO: Your Honor, I would like now 
THE COURTS Of the tapes that were put on the 
master tapes what percentage of them were you say was a 
complete conversation and what percentage war part? 

THE WITNESS: Are we talking about this period 


17 

18 

19 

20 
21 
22 
28 
21 


only? 

THE COURT: Yes, only that period. 

THE WITNESS: Only that period, I'd say approxi¬ 
mately 80%. 

THE COURT: Pull conversations? 

THE WITNESS: Yes, sir. 

% 

The only thin that would be missing is the 
outgoing call. For example, let's say if Mr. Dasti 
called Mexico, we thought that some time if you tried to 
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g«t a line to Mexico it would take approximately a 
few minutes, maybe 2 to 5 minutes. That's why we 
didn't register that, although we put the number that 
was called into the log — the number and let's say 
if there is a room at such a hotel, it would be 
written down into the log. 

MR, PUCCIO; Your Honor, I would like these 
other exhibits marked for identification? 

THE COURT: Let them be marked. 

Q In connection with these other 7 Vegas projects, 

Mr. Couture, did you listen to every conversation that was 
recorded? 

A Yes, each one of them. 

Q You listened to the orij inal tape of eVery 

conversation? 


A Yes, sir. 

Q Did you or Corporal Aube, under your direction, 

trandE er various pertinent conversations or important con¬ 
versations from the original tape to the master tape? 

A r I did. J ‘ 

Q Is the master tape for the other 7 projects also 

located at the Quebec police force headquarters in Montreal? 


A 


Yes, sir. 

These ulliiKri'iprtilMts which are being marked were 


i 


Q 
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also prepared by you at the request o£ the united States 
Attorney's office or under your direction; is that correct? 
j \ Y68f sir# 

q Do th?y contain the original 

THE CLERK: Excuse me, Vegas 3 marked for 
government's Exhibit 13 for identification. 

Vegas 5, marked government's Exhibit 14 for 

identification. 

Vegas 7 marked government's Exhibit 15 for 
identification. 

Vegas 8 marked gr /ernment’s Exhibit 16 for 
identification. 

Vegas 9 marked government's Exhibit 17 for 
identification. 

Vegas 11 marked government's Exhibit 18 for 
identification. 

Vegas 12 marked government's Exhibit 19 for 
, identification, all in the hearing. 

, Q now, do these other exhibits all contain summaries 

■ or as you ell the logs of conversations that were made by 

2 you or corporal Aube under your direction? 

3 A Yes, sir. 

54 Q And does it appear in those exhibits word for 

MS word the conversations and translations. 
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Were th-y prepared in a similar way to Vegas 


4 | 1-B and P-T? 


A Yes, air. 

Q How, in those exhibits, Mr. Couture, if there 

is a word for word transcript of a conversation or an entire 

conversation, would that mean — necessarily mean that the 
master tape is in existence? 

A ft could be, sir. 

Q In any event, you have provided the United State! 

Attorney's office with copies of certain conversations made 
from the master tapes, which are still in Canada? 

A Yes, sir. 

MR. PUCCIOx May I have this marked, your Honor? 

THE COURT* Yes. 

THE CLERK* Tape marked government's Exhibit 24 

for identification in the hearing. 

Q Would you examine this (shown to witness). 

4 

I know you do not have the tape recorder with you, but 
does that appear to be the tape that you supplied to the United 
States Attorney's office? 

A I did supply this tape, but I was not the one 

who recorded the conversation on this one. This one was done 
by Corporal Aube. 


t 
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Q At your direction? 

A Yes, under Mr. Patenaude's direction. 

Q You are familiar with that tape? 

A Yes, because I did the translation word by word. 

Q To the best of your knowledge was that tape 

made from the master tape? 

A Yes, sir. 

Q And the master tape in turn was made from the 

original recordings made during the Vegas project? 

A Yes, sir. 

Q Was that tape played to Agent Tobin of the Drug 

Enforcement Administration for the United States Attorney's 
office? 

A Yes, sir. 

MR. PUCCIO: Your Honor, I offer these various 
exhibits into evidence for the purpose of the hearing 
and I represent to the Court that this government exhibit. 
Exhibit 20, was duplicated and supplied to all defense 
attorneys. 

Really, simultaneously, when that tape was played 
to the defendants in our Conference Room, pursuant to 
your Honor's direction or pursuant to a request made at 
a pre-trial conference. 

THE COURT: Do you agree that is what happened? 

MR. KLAR: Yes, your Honor. 
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J '■ 

MR. POLAKORF: Ye*. I assume that's the tape. 


.1 i 

MR. POCCIO: I will represent that is the tape. 


1 j 

5 

MR. R0S2NTHALt I wasn't there, but if my 


r 

associates say it is, I have no objection. 


V * 

f 

the cower, a#*, objection? 


Q 

All rij ht, mark it. 


n 

THE CLERK* Qrw^s^st's fathibit — 

_f • ** 


9 


10 

MR. POCCIO* As X pointed out, these exhibits 


11 

have been handed over to defeay, opunsel. 


12 

i*i 

MR. XJJWUKRXt HSY l|% fpe them f or a moment? 


THE COURT: Surely. 


14 

MR. IANVUZSI : Before they are admitted into 


evidence. *- 


15 

• 



MR. POCCIO|. I had also asked that this tape 


16 

ft ‘ 4 w 

< * ‘ * 


17 

recording be played for the Court's consideration at 


the hearing, we Am all heard it. I do not think it 

• 

1H 

19 


would matter if your Honor UaflpBQd to it in chambers. 

We have a tape recorder -here.’ ‘ 

20 




THE COURT: How long mould it take? 


21 

MR. PUCCIO* A*eut 50'minutes. 


22 




We have no objection to your Honor listening to 

\ d * 



c f 

it in Chamers. W* have all heard it before. If that 


24 

* ‘ 


25 

is more convenient to yeur ewxw .. 

-’in 



» r 

THE COURT* We C^jnot dO> it now. 



* ‘ r' ‘ •• > 



i T ; 



*• > ' j -y -'i* 

- r . ‘ 



• , * . * *' r ' 

/ 





j 



:o0tulJ--a?r 


ect 


669 


MR. PUCCIO: We could set the machine up. 

MR. IANNUZZI: I might add for the record, that 
il was not here at the time. I was not representing 
Mr. Cotroni. 


MR. PUCCIO: We do expect to have the original 
master tapes down here for the trial. 

THE COURT: That's in French? 

MR. PUCCIOf Many of these conversations are in 
English — most cf them. 

THF. COURT: I thought most of them were in 

Frenah? 

MR. IANNUZZI: Most of them were between Mr. 
Oddo and Mr. Oasti. Mr. Oddo is an American. 

MR. PUCCIO: I think 5 conversations are in 
French and part of than in Italian. 

MR. IANNUZZI: May I just as the Court — 

THE COURT: Incidentally, if Mr. Oddo conducted 
most cf the conversations from this country to Canada, 
and his actions were severed, how can these defendants 
assert any violation of Mr. Oddo's rights? 

You have no standing. 

MR. PUCCIO: I agree. 

MR. IANNUZZI: I am not representing Mr. Oddo. 
THE COURT: I know. You talked about Mr. Oddo, 
an American citizen. 

(Continued next page.) 
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HR. IANNUZZI: That nay very well be as far as 
this defendant is concerned. 

I do not venture to speak for him. I am sorry 
if I have. Mr. Fruchtman and Mr. Rosenthal are here to 
do that. 

I do not think, based upon our discussion this 
morning, that the defendant Cotroni relinquishes or 
wives the claim that Title 3 applies because of the 
fact that these conversations were over the United 
States telecommunications network. 

If in the case or not, I think Title 3 applies 
because it involve# the United States network. 

THE COURT: With rights, they are either there 
or they aren't. 

MR. lANNUSS;* yes. 

i 

THE COURT: I thought the claim was, "We are 
talking to an American citisen," 

MR. IAWCUXXli That's partially the claim. 

THE COURT> That would be his right, if he had 
such a right. 

MR. IAMMUSZI: Yes. 

In connection with the Master tapes that Mr. 

# , 

Puccio has Indicated *111 be Bade available, I have an 

. ■> 

expert that I would Ilk# to listen to those tapes. Mr. 
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ruccio has said that these tapes will be available — 
those that they consider pertinent, which I do not 
accept as being exclusive of all the ones that counsel 
should be permitted to hear. But as far as those are 
concerned, I suggested to Mr. Puccio, rather than my 
expert going to Montreal, since they will be available 
— all things being equal, we go to trial next week — 
maybe my expert can see them at the end of this week? 

THE COURT: Are these all of them? 

MR. PUCCIO: Yes, it would take an hour. 

THE COURT: Some twenty-two conversations? 

MR. IANNUZZI: Those are the ones being made 


available. 

THE COURT: Make them available, if his expert 
comes in. 

MR. PUCCIO: Under Mr, Patenaude's supervision. 

THE COURT: Certainly. 

MR. IANNUZZI: I have no objection to that. 

I just wanted to look at these before they are 
put into evidence. I would like to have some questions 
with reference to number twenty or twenty-one on the 
voir dire. 


THE COURT: Would you like to suspend with thie 


witness and use your other witness? 



' > 

> i r 
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•/ 1 

MR. IANNUZZI: The only difficulty is, when Mr. 


f\ 

Puccio says these logs contain translations and logs. 


4 

ours were separated. 


ft 

MR. PUCCIO: For the record, if counsel checks 


r» 

over that which I have turned over, originally we just 


7 

turned over the French, and then we turned over all of 


8 

these — The last package is exactly what is contained 


9 

in here (Indicating), I will make that represensation 


10 

that all has been turned over. 


11 

MR. IANNUZZI: I just did not know which they 


12 

were. 


13 

THE COURT: Mr. Couture# step down. We will 

4 / 


14 

take your next witness. 


1ft 

I assume you will return tomorrow at 10:00 


16 

o'clock? 


17 

MR. COUTURE: Yes. 

* 


18 

MAURICE BARIL, having been first duly Sworn by 


19 

the Clerk of the Court, testified as follows: 


20 

THE CLERK: Please state your full name. 


21 

THE WITNESS: Maurice Baril, B-a-r-i-1. 


22 

DIRECT EXAMINATION 


23 

BY MR. PUCCIOi 


24 

Q Mr. Baril, where do you reside? 


2ft 

1 

A Inspector with the Quebec Police Force. 

1 . 1 






f 
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q You reside in Montreal, Canada? 

A I do not. I reside in Capdele Madies. 

Q How long have you been so employed? 

A Twenty-seven years. 

Q During the year 1971, were you involved in an 

investigation concerning the Victoria Sporting Club? 

A I was. 

q That was located at 827 Taschereau Boulevard? 

A Yes. 

Q In connection with this investigation, was a 

search warrant obtained for the Victoria Sporting Club? 

A Yes. 

Q Who was it obtained by? 

A By Mr. Dissen (phonetic). 

Q Who requested the search warrant? 

A One of ay Corporals aside the complaint against 

the Victoria Sporting Club. 

q One of your Corporals? 

A Yes, Corporal Beauchemin. 

Q As a result the complaint made by this Police 

Officer, a search warrant was issued? 

A It was. 

Q And was that on March 17, 1971? 

A Correct. 
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2 



MR. PUCCIO: May I have these two documents 



marked, please? 

4 ! 



THE CLERK: Two documents, marked Government's 

f» 


Exhibits 21 and 22 for identification. 

a 


Q 

I show you Government's Exhibits 21 and 22, will 

7 

you 

examine 

those, please? 

8 



Do you recognize those two documents? 

') 


A 

Yes, I do. 

10 


Q 

Can you tell us what they are, please? 

11 


A 

First of all, there's the complaint. 

12 


Q 

Which document is that? 

i:» 


A 

The one marked 22. The search warrant is marked 

14 

21 . 



• S 


0 

That's the complaint and search warrant that yoi^ 

H 

just described, pertaining to the Victoria Sporting Club? 

17 


A 

That's correct. 

18 



MR. PUCCIO: I offer those documents? 

10 



THE COURT: Any objection? 

20 



(Shown to counsel.) 

21 



MR. IANNUZZI: I have never seen them before. 

22 



MR. PUCCIO: May I continue? 

2.1 



THE COURT: Surely. 

24 


Q 

To your knowledge, Mr. Baril, on March 17, 1971, 

2f» 

was 

! 

this search warrant executed at the Victoria Sporting Club* 
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by members of your command? 

A It was. 

Q And also on that day, was Mr. Prank Dasti ar¬ 

rested? 

A He was. 

Q Subsequent to his being arrested, was he brought 

to your office? 

A That's correct. 

Q Where was your office located at the time? 

A At 1701 Parthenais street, Montreal. 

Q Can you tell us what took place, if anything, 

after Mr. Dastl was brought to your office? 

r* ; 

A First of all, I asked him to empty his pockets 

on my desk. So he did — 

MU. KLARt I will object to any testimony with 
respect to Mr. Dastl, The date of this warrant is afte^r 
the date of December, January, 1971, the crucial time 
in which the tapes were made. I do not see the relevancy 
of any gambling investigation to the charge laid against^ 
Mr. Dasti here. 

MR. PUCCIOi Tour Honor, if I may, the indictment^ 
alleges a Conspiracy between December of 1970 and April 

* 7 

30th of 1971. we axe seeking to offer into evidence at 

t 

the trial personal pape^frfp£^ed from Mr. Dasti by Mr. 

• * r t e 
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Baril himself, which ww would urge would have information whicji 
would prove association in this Conspiracy. 


(continued on next page.) 
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TIIE COURT* Under our law if the arrest is 
valid then any material that is seized pursuant 
to a search incident to the arrest is admissible. 

MB. KLAR* Under that situation I would submit 
that any of the tapes that were made during that 
period should also be submitted. This is alleged 
as being the continuance of a conspiracy. 

THE COURT* I am only ruling on the admissibil: .ty 
of the items seized. I don’t know about anything else. 
And I won't rule on anything else. This witness is 
offered, as I understand it, to lay a foundation for 
the admissibility of items seized at the time of 
arrest. 

MR. PUCCIO* That's correct. 

THE COURT* Objection overruled. 

MR. IANNUZZIt If your Honor please, may I 
just as an aside before we lost the thread of the 
thought, this morning we made claim for certain tapes 
that Mr. PUccio wished to preclude or circumscribe, 
December of -- January of 1971. I did intend to brin<j 
this point up because I perused the indictment 
subsequent to that discussion this morning, and inasmuch 
as the conspiracy is alleged to have continued 
April 30, 1971, I submit that any and all conversations 
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up to that point should also be — 

THE COURT: Even if they have nothing to do 
with conspiracy? 

MR. IANNUZZI: I suggest at least to the point 
that defense counsel have the oppor^unitv to hear theji. 

THE C0UR1: All right, I have ruled on it 
already, What has that got to do with the guestion 
of the seizure materials incident to the arrest. 


MR. IANNUZZI: I just indicated as an aside. 

THE COURT: I might also observe that you have 
no interest in this. If Mr. nasti'o rights have been 
violated Mr. Cotroni cannot rise to assert Mr. nasti’u 
rights. 

MR. IANNUZZI: I'm not asserting that. I'm 
just asking with reference to the tapes we discussed 
this morning, that it should be extended to include 
all the pertinent conversations during the subsequent: 


period — 

THE COURT: I will hear further argument on 
that when we are not considering this issue. One iss^e 
at a time. 

MR. IANNUZZI: Very well. Thank you very much[ 
PUCCIO: 

° v °v said* Mr. Baril, that Mr. nasti emptied hil 
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pockets, is that correct? 

A That is correct, sir. 

q As best you can recall, tell us generally 

what was in his pockets? 

A A wallet and papers all over his pockets, and 

money. 

o And did you do anything or cause anything to 

be done at that time with respect to the papers that Mr. Das|:i 
had placed on the desk? 

A Yes. I put everything in an envelope, everything 

that he had in his pockets, and I gave the envelope to my 
secretary to have photostat copies of all the documents 
which he had in his pockets. 

n And did there come a time when your secretary 

delivered photostatic copies of these documents to you? 

A Approximately 15 to 20 minutes later after tha^. 

he left my office. He was booked. And my secretary gave me 
the envelope which you have in your hand. 

MR. PUCCIOi May I have this marked your Honor^ 

THE COURT! Yes. 

MR. PUCCIOi Thank you. 

THE CLERKi Envelope with document marked 

Government's Exhibit 23 for identification in the 

hearing. 
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(Document referred to being an envelope 
containing documents was received and marked 
Government's Exhibit 23 for identification.) 

Q I show you Government's Exhibit 23. Will vou 

examine that hatch of documents with the envelope? 

A First of all the envelope is marked in French, 

if I may translate, documents found on the person of Frank 
Dasti on the 17th of March, 1971. But it is marked on and 

the ser *ch at 837. 

THE COURT: And the search at 837? 

THE WITNESS: Well, your Honor, 837, it was 
short for the Victorious Sporting Club. It was the 
address. There was two names, 837, this Club was 
known as 837. 

THE COURT: And these documents were then 

in 837? 

THE WITNESS: No sir. On his person, 
o Now, would you look through the documents 

please and tell us if those are the photocopies of the 
documents taken from Mr. Dasti that your secretary made? 

A I will explain everything on these papers. 

0 No. Why don't you look through those yourself 

and let us know if those are the photocopies that were made 

,• / * 

by your secretary? 


V 


9 
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(Witness examines documents) 

Q (Continuing) Now, were those copies of 

Mr. Dasti's documents that were made by your secretary on 
March 17, 1971? 

A They are. 

O What if anything happened to the original 

documents that Mr. Dasti took out of his pockets on that day^ 

A It has been given to him on his release. 

0 In other words, the documents were returned to 

him when he was released? 

A Yes, that is right. 

Q So that the originals were left with Mr. Dasti 

and you kept copies? 

A That is correct. 

O Now, all of these documents were found on 

Mr. Dasti's person, is that right? 

A Yes sir. 

MR. POCCIOi Your Honor, I offer the documents, 
they being exhibit 23, and the search — complaint and 
search warrant Exhibits 21 and 22 into evidence. 

THE COURT* I haven't passed on the admissibility. 

Por the hearing. 

MR. PUCCIO* Yes, for the hearing. 

THE CLERK* So marked Government's 21, 22 and 2^3 
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which are received in evidence in the hearing. 

(Documents referred to received and marked 
Government’s 21, 22 and 23 in evidence respectively 
at the hearing.) 

MR. IANNUZZI: That is for identification, is 

it not? 

THE COURTi There are two ways of doing it, 
considering it for identification on the trial or 
considering it marked in evidence at the hearing. 

MR. IANNUZZI: May we have an opportunity 
to look at them. 

THE COURT: Surely. 

MR. PUCCIO: I will supply copies. 

MR. IANNUZZI: Well, I don't mean the warrants, 
I'm talking about 23. 

MR. PUCCIO: I will supply copies this after¬ 
noon of all the documents. 

MR. KLAR: May we have an opportunity to look 
at them? 

THE COURT: I will assume you object to all 
of them/. Objection overruled. 

MR. PUCCIO: I ask the cross-examination of 
Mr. Daril this afternoon so he can be completed today. 


THE COURT: I hope so. Have you completed? 



7 



THE COURTt Of course you will. Now? 

MR. IANNUZZIs Yes. 

THE COURT* What has that got to do with whether 
this search was reasonable or incident to the arrest, 
no natter what he found on him. I will decide 
relevancy at another tine. Mr. Puccio says that 
Mr. Baril wants to get back to Canada. 

MR. KLAR* Well, we may want to have a voir 
dire on this. I don't know what papers are in there 
or how they read. 

THE COURT* He says everything was found on 
Mr. Dasti. 

MR. KLAR* These were not found. Allegedly 
the originals were found. The originals were returned. 

THE COURT* Yes, that is what he said. 

r i 1 *• 

MR. KLARi I would like an opportunity to look 
at these perhaps for the purpose of voir dire. I 
don't know what they contain. And if I get then this 
afternoon — 
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• « 

THE COURT* Let's assume for these purposes 
they contain incriminating information. Why do you 
have to look at them before you cross-examine this 

witness. 

MR. ROSENTHAL* If I look at them I may decide 
there is no cross-examination that I need. 

MR. PUCCIO* Vour Honor, I would urge that 
Mr. Klar is the only one that has standing. 

THE COURT* I don't know whether you have the 
right to cross-examine. I usut / allow it only 
because there are statements sometimes involving 
the other side. I'll give you an opportunity to ring 
your hands and claim that the Bruten problem and so 
forth. 

MR. KLAR* If X get these this afternoon and 
let's assume Mr. Baril goes back to Canada, will he 
be back here tomorrow morning? 

THE COURT* He wants to go back to Canada. 

MR. KLAR* I understand. That's why I'm askin 
for a few moments to take a look at them. 

MR. POCCIOi, X will give copies to defense 
counsel. * "* . 

THE COURT: They went to look at them before 

i' * 

they cross-examine. 
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MR. PUCCIO: If they have any questions after 

they look at them we can recall Mr. Baril. 

THE COURT: I can’t see what the substance 
has to do with the seizure. If they are irrelevant 
they won't be admitted for trial. Assume it's 
relevant and assume it's incriminating. 

MR. PUCCIO: I might point out to your Honor 
that we do not expect to offer all of these. There 
are a couple there that are pertinent to the trial. 

The other is we will not offer. 

THE COURT: Why don't you tell then what you 
think is pertinent. 

MR. PUCCIO: Your Honor, at this point I believe 
there are two documents which are immediately relevant. 
Now I am not foreclosing the possibility, I might 
offer others. 

THE COURT: I can't say the substance has 
anything to do with the admissibility of evidence. 

I say for these purposes you can assume it is 
incriminating and relevant. You can even assume it 
incriminates the other two defendants. But you can 
just cross-examine on the reasonableness of the 
search. 

4 

MR. KLAR: You will give us an opportunity to 
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2 i 

cross-examine. Your Honor was going to break 


n I 

• » I 

at 4t30 today. 


■1 j 

THE COURT: We'll have to go later beoauae we 


S 1 

haven't started yet. r want to get him back to 


c 

tonight . 


7 

MR. KIAR: Since we have an opportunity I will 


8 

reaerve the voir dire. 


9 

THE CLERK: Two documents cooling out of 23 in 


10 | 

evidence at the hearing are marked Exhibita 23-a 


11 

12 

and 23-b in< evidence into the hearing. 


(Documenta referred to were received and marked 


i:i ! 

government'a Exhibita 23a and 23b in evidence in the 

f 


14 1 

heariig .) 


jr» 

MR. KXARt Your Honor, I will withhold examinetic 

>n 

ifl ! 

until my croas-axmmination, your Honor. 


17 

THE COURT: He maya he ia finished. 


IH I 

MR. KXAR: I am sorry. 


19 ! 

THE OOOST: Why don't you mark the documents that 


20 

Mr. Puccio said he was sure of. 


21 

MR. POCCIOi. We just did. 

V 


22 

THE CLERK: 23a and 23b. 


22 

THE COURT: Ho, Mr. Puccio is not limiting him¬ 


24 j 

self to thoao documents. At this time he believes that 

- 

25 i 

these are the two. There may be more. 

j ., , 



T . r .7 

i * 
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CROSS-EXAMINATION 
BY MR. KLAH* 

Q Mr. Baril, who was present when Mr. Dasti was 

searched? 

A In my office? 

Q Yes. 

A There was an agent with me. 

Q What was his name? 

A I don't recall his name. 

Q Was your secretary present? 

A She was in her office next door. 


(Continued next page.) 
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A I did not. 

0 Did the agent who war oresent mark them? 

A The agent, no, not at all. The agent who was 

present didn't say a word. He didn't say nothing. He was 

there only to guard the prisoner. 

q And did you have an opportunity after you gave 

the document to your secretary to photostat, to look throuqh 

each of those? 

A Of course. Before giving the original documents 

to my secretary I looked all over. 

0 But you had not counted how many documents you 

gave her, is that correct? 

A No, I did not. 

0 So you don’t know in effect how many you got 


hack? 


A Everything you have in the envelopes are the 


original copies of every paper that he had — that Mr. Dasti 
had in his pockets. 

0 Yes. But if your secretary had mistakenly 
failed to Xerox one document you would have no way of knowing 
that because you did not mark each of the documents; Is that 


correct? 


A Yes, that's correct. 

0 And if she added a particular document by 





t 
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of my men took care of some of the men. There was 49 alto 
qether. But there was four accused, including Mr. Dasti, 
of keeping a gambling house. The others were found in. 


accused to be found — 

THE COURT: Do you mean they were players? 

THE WITNESS: It was a gambling house. 

THE COURT: I say the others were just players? 
THE WITNESS: Players, that is right. 

0 Where were these Xerox copies made of these 


other individuals? 

A Do you mean the machine? 

0 Yes. Where was the machine located? 

A On the fourth floor. 

q Is that the same machine that was used to Xerox 

copies of Mr. Dasti's papers and documents? 

A I don't know. 

q That means it is possible it could have been 


the same machine? 

A I don't know. 

q Do you know if your secretary had in any way 

used the same Xerox machine — 

A I don't know. 

MR. KAR: I haven't finished the question yet. 
Give me a chance to finish the question. 
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didn't, go with her, is that correct? 


Ye s. 


So it is possible she did go to the third floor? 


That I don't hiow, sir. We got Xerox copies 


all over the place. 


0 Xerox machines all over the place or Xerox 


copies? 


A Xerox machines. 


Q All over the place? 


Yes. 


But not on your floor? 


0 Or the first floor? 


I don't k r '»w. 


Now, with respect to the documents that were 


Xeroxed from these other individuals, did you have an opoor- 


tunity to look at them? 


A Yes. 


0 Did you give the originals back to him? 


A Not myself. 


0 Did someone inyour command give the originals 


back? 


Yes. 


o Did you have an opportunity to identify ea<_h of 


l.liv 

Olf‘ 
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2 j 

| thG doc un»ents taken from the other individuals? 


S 1 

A 

The accused there being found — my principal 


4 

accused, there were four including Mr. Dasti. 


* 1 

0 

And you examined the documents of the other 


r , 

three and 

Mv. Das.i, is that correct? 


/ 

A 

I did. 


8 

0 

And did you put these copies also in an envelope? 


9 


• 



A 

I did. 


10 





0 

And were these envelopes marked in a particular 


11 

way? 



12 





A 

As you see, it is marked — 1 did translate it 


i:i j 

in English 

. It is marked in French. 


14 





Q 

Is this the original envelope that you placed 


15 1 

the copies 

in? 


16 





A 

That's correct, sir. 


17 





0 

Each of the other three accused had similar 


1ft 

envelopes? 



19 





A 

Yes, sir. 


6 ® 




21 






(Continued on next page.) 
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Q But you wouldn't know in that instance whether 

or not documents were left out or misplaced in those envelopes, 
because you didn't mark the originals? 

MR. PUCCIO: Objection. 

THE COURT: Overruled. 

A I didn't personally attend to those envelopes. 

I only made, as I said, took over Mr. Dasti's documents person¬ 


ally. 


Now, take a look at this particular document. 
Do you reoognize that particular document? 

Yes. 

And any distinguishing marks on there? 




J 


Q Can you be sure that that document was Frank 

Dasti's, and not one of the other three accused? 

A Because I know, because when my secretary gave 

me the envelope which you have, that was all the same, and I 
kept them personally in my private file. 

Q Take a look at this document. 

Can you identify that and tell us what it is? 

A Of course. There is a bordero, and I don't know 

how to say it in English, but it is an account, Dasti and Zior^o, 
and that is the account, the frpnk account, and a deposit of 

— • *V 

* 

$300. 


n 
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Q Now, there seems to be two separate photos on 

:t that page. 

4 Does this reproduction, is it exactly the same 

as the original? 
r> || A Of course. 

Q Or did you put two together on one page. 

h || A We have more than — You have some documents 

9 which, they were business cards, credit cards, receipts, bank 

10 j checks, a summons frost the Court, envelopes, and addressed to 

11 Mr. Dasti. You have quite a few envelopes addressed to his 

12 ! name. 

11 j Q You have the copies of the other documents from 

u the other accused with you today, do you? 
i- r > A I do not. 

16 0 Do you have them in your office? 

17 A NO. 

18 THE COURT: Is it important for you to get back 

19 to Canada tonight? 

20 THE WITNESS: I have a reservation, but I can 

21 cancel it. 

22 THE COURTi My thought is to suspend, and when 

2 i j Mr. Baril is ready to testify in the trial, we can con- 

24 il tinue this. This can go on for a long time. I don't 

2. r i II know that I will allow Mr. Iannuxzi or Mr. Rosenthal to 
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cross-examine. 

MR. KLAR:' May I ask that he be instructed to 
bring the other envelopes containing the documents of 
the other individuals? 

MR. PUCCIO: I object. 

THE COURT: I don’t know why. 

MR. PUCCIO: What is the relevancy? 

MR. KLAR: As to the purpose of — 

THE COURT* It might prove these documents belong 
to the other fellows? 

MR. KLARI Perhaps. 

THE COURT: How would that do it? 

MR. KLAR* I don’t know until I see the others. 
THE WITNESS* I am sorry, but you won’t see the 

others. 

MR. KU &* why? 

THE WITNESS* I don’t have them. 

MR. KLAR* Were they destroyed? 

THE WITNESS: Probably destroyed. We don’t have 

them. 

THE COURT* Mr. Dasti did not come back to you 
and say you gave me too many documents, or you gave me 
too few, did he? » 


THE WITNESS: He did not, no, sir 







A 1201 

Baril - cross/Klar 

697 

THE COURT: I cannot spend any more time, but 
if counsel want to spend any more time, it can be at 
another time. It can be at the trial. 

When you expect to use Mr. Baril as a witness, 
then you offer him and remind me this is a continued 
cross-examination. 

MR. PUCCIO: All right. 

THE COURT: I frankly cannot see how any examin** 
ation of the contents of the documents is relevant to 
this examination. The only question is. Was this a 
lawful arrest, and was this a reasonable search. 

I am assuming that our law is about the same as 
Canada's on that, and that if it is not, we have the 
same question as to whether it is admissible in Canada, 
and as to whether it is admissible here; but I will 
assume it is about the same. Here, the only question is, 
Is the arrest lawful. Is the search reasonable, and if 
the answer to both those questions is Yes, then the 
subsidiary question. Are the documents relevant to the 


issues. 


MR. KLAR: And the other question is. These wer< 


not originals. 


THE CO0J<T: Mr. Klar, he has accounted for the 
disappearance of the originals. Your man has it. Do 


V 
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you want me to ask for production of the originals, or 
will you claim the Fifth Amendment right against it? 

MR. KLAR: We still have the problem that he is 
not accounting for the fact that these are all the doc 
ments. 

THE COURT: That is enough for me. 

I will make a finding that the originals of all 
these documents were returned to Mr. Dasti upon his 
release. 

I will allow these copies because the witness 
says these are Xerox copies of the originals he returne 

MR. KLAR: Mr. Dasti would have no way of know¬ 
ing what was included in the envelope. 

THE COURT: You know, the law is logical. 

MR. KLAR: I understand that. 

THE COURT: What do you mean, he wouldn't know? 

The proof is he received the documents. If Mr. 
Dasti disagrees with it, let him take the stand and 
deny it. 

THE DEFENDANT DASTI: I will, your Honor. 

THE COURT: All right, you talk to your lawyer, 
and he will tell you the risks involved. You cannot 
come in and say. How did Mr. Dasti know? The proof is 
that he got the documents. 
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If your man takes the stand and denies it, I 
will have a fact question, and I will decide it. 

MR. IANNUZZIx Would your Honor permit two 
questions now? 

MR. KLAR: I have no more questions of the 
witness. 

MR. IANNUZZIt I thought we might finish with 

v- 

the witness. 

THE COURT: No, no, we never will. 

This is continued until the day of the trial, 

and you call the witness back, and we will take his 

.1 

testimony. s'. 

All right. 

10:00 o'clock tomorrow morning. Gentlemen. 

• * * 
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THE COURT: Is Mr. Baril here? 

MR.PUCCIO: Yes, I asked him to come back 
for a few more questions and complete any cross- 
examination . 

MAURICE BARIL , called 

as a witness herein, having been previously duly 
sworn by the Clerk of the Court, resumed the stand 
and testified further as follows: 

THE COURT: Did you complete your cross- 

examination, Mr. Klar? 

MR. KLAR: I believe I have one or two more 

questions. 

MR. PUfifilO: I will let Mr. Klar continue. 

MR. KLAR: I have no further questions at 
this time. 

MR. IANNUZZI: Are we permitted to cross- 
examine? 

THE COURT: What is it on? 

MR. IANNUZZI: The documents themselves — 

I understand what your Honor says. If there was a 
proper search warrant and if these were found on 
the person pursuant to a lawful arrest, therefore 
the papers would be proper. 

The question only, ap# these the papers that 
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were found on the person. In other words, whether 
the papers found on the person are permitted is one 
thing, but the question are these in fact the papers 
is a different story and since these relate — at 

least two of them that Mr. Puccio picked out _ 

relate to Mr. Co^roni. I would say that Mr. Cotroni 
has standing*. 

THE COURT: I don't think you have standing 
but gq ahead, cross-examine. 

It will come through Mr. Klar anyway. So you 
might as wel^. do it anyway. 


CROSS-EXAMINATION 
BY MR. IANNUZZI; 

Q Mr. you Indicated — I am referring 

to Exhibit 23 and 23 A and 23B which are contained within 
23 . You Indicated, *ly»» that you have a recollection that 
these are the document* that were taken from Mr. Dasti for 
tne reason that these were the documents in this envelope 

that were given back to you after being photocopied; is 

■% r 

that correct? 


A That's right, but yesterday I mentioned that 

I asked Mr. Dasti to empty his pockets on my desk and, 
of course, during his emptying his pockets, I was looking 
at his documents, wallet and so on. 
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I remember mentioning to him that he had U. S. 


! 

Sweepstake — 



4 

Q 

Lottery tickets. 


S 

A 

I told him that it was illegal for a 

Canadian 

c 

to have that 

in his possession and I make a Joke with him. 

7 

I said that I 

am going to charge him *hen I knew it 

was a 

8 

chicken feed 

case, having U. S. lotterh tickets in 

his 

9 

possess ion. 



!() 

11 

Q 

Yes, sir. 

May I see those again for a moment? 


12 

A 

Surely. 


13 

Q 

In looking through — looking at the 

papers 

14 

that Mr. Dasti took out, the original, do you have 

a 

15 

recollection 

of the documenta that he took out? 


16 

A 

Of course. 


17 

Q 

Do you recall each and all of them? 


18 

A 

Well, look, I looked at every paper. 

of 

19 

course, everything that he had. 


20 

Q 

I understand that. 


21 


In looking *t thofa documents there 

were 

22 

checks and deposit slips, etc.? 


23 

A 

That's right. 


24 

0 

Did you ma.Ra any inventory of these 

documents? 

26 

A 

I did not. 

¥ y. . 
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0 

Did you make any notation as to notations tnat 


M 

1 

were written on the back or front of these? 


A 

Not at that moment. 


5 

Q 

| 

Right. 


fi 


Did you make any determination as to _ 

7 

withdrawn. 


H 


A lot of these documents were business cards 

9 

in addition to the deposit slips, ecc.? 

1 

10 

A 

Correct. 


11 

Q 

And a lot of them had pencil notation or phone 


12 

numbers or 

addresses, etc.? 


l 3 

A 

That's right, sir. 


14 


Did you make any notation as to the information 


IS 

Q 


that was— 

the foreign Information contained In those 


Ifi ! 

documents? 



17 

A 

Later on I did. 

18 

Q 

| 

That would be after you got the photostats 


19 

back? 



20 

A 

And the original copies. 


21 

Q 

The original? 

22 

A 

Yes . 

2.1 

Q 

Do yo- have a recollection of each and eve~v _J 

24 | 

withdrawn. 


2r, 

II 


You went over these papers yesterday when you 










A 1210 

Baril - cross/Iannuzzi 706 

were asKed if you could identify them? 

A I beg your pardon. I went through these 

papers — I had them in my possession since the 17th of 

March *71. 

Q Yes, 3 ir. 

A So I did look quite a few times at these docu¬ 

ments . 

Q Hot the original, the photostats. 

A Of course because I gave everything to Mr. 

Dasti. 

Q Do you have an independent recollection of 

all of the original documents other than reliance on this 
envelope of photostats? 

A As I said I looked at them quite a few times. 

Q The originals? 

A Well, the first day I kept — when he was in 

jail _ in the cell, because he had his envelope only the 

day after. 

q Is there anything that distinguishes these 

documents from the other documents taken from the other 
three principal suspects? 

A First of all I didn't have anything to do with 

the three other ones. 

q What I suggest, whether you had to do with thei? 




I 
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or not, these photostats, is there any way to distinguish 
these photostats other than the fact that they were contained! 
in the envelope, is there anything to distinguish these 
as having come from Mr. Dasti's pocket? 

A I am quite sure that everything that I seized 

in his pocKets are exactly the same thing that you have in 
front of you, sir. 

Q On what do you rely — 

A On my memory first of all and as I said, these 

documents were important to us and I looked — when he step 
out of my office I look at each — everything that he had. 

Q I show you these two documents, 2 3B and 23A, 

and I ask you if you specifically recall the original? 

A Of course. 

Q When you say you specifically recall the 

original can you indicate what was contained on the original? 

A Exactly what you have there. 

Q What was that? 

A Numbers. 

Q What number? 

A Oh, I’m sorry — 

MR. PUCCIO: Objection, your Honor. 

Q You have^ looked at these many times since — 

THE COURT: Objection sustained. 
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THE COURT: All right, all that is possible. 

BY MR. IANNUZZI: 

Q Do you know if there was anyone else that did 

the photostating of these documents, in other words, did 
your secretary perhaps give them to another secretary to do? 

A That I doubt. 

Q You don.'t know? 

A Veil, I ordered my seeretary to make photo¬ 

stat copies. I gave her the envelope — 

Q And she gave it back to you? 

A Of course, she did. 

q Between the time she left and the time 3he 

came back you don't know what happened to those documents? 

A I didn't follow her. 

Q You don't know what happened to these document: 

in your absence? 

A I know one thing when they came back with the 

original and the copy, I checked the both of them, that's fo: 
sure. 

THE COURT: You chalked the copy with the 

original? 

THEWTKS5*; I <Ud. 

THE COURT: Yob found them identical. 

THE WITNESS: Cf coarse, on my desk. 

*t * 4 
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Q 

them — 

A 
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When you did that, that was after she had 

Of course. 

(continued next page.) 
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CROSS-EXAMINATION 

BY MR. IANNUZZI: (Cont'd.) 

THE COURT: I will consider the possibility 

that hia secretary, fcr some strange reason, I can't 
think of, but you may think of, put the notation on 
that you find. Do you knpw your secretary's hand¬ 
writing? 

THE WITNESS: Of course I do. 

THE COURT: Does that look like her hand- 
writing? 

THE WITNESS: Not at all. 

THE COURT: It could only be a girlfriend 
that was hidden in the back recesses of the Xerox 
room that put the notation on them. 

MR. IANNUZZI: I have no idea vho touched 
them. All I'm suggesting is that the integrity of 
the evidence cannot be testified to by this witness. 

THE COURT: The law deals with reasonableness 
and not impossibility. 

MR. IANNUZZI: When this went to the Xerox 
room with 49 people's other papers — 

THE COURT: I would find without hesitation 

n 

that this was the Qfleidition of the documents when 
this witness found them on Mr. Dasti and that he 
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found all these documents on Mr. Dasti. 

MR. IANNUZZI: I would except to your Honor's 

termination. 

THE COURT: I haven't made that termination. 

I say on this evidence. I indicated yesterday if 
there is any other evidence, it should be produced 
by the defendants. 

MR. IANNUZZI: I don't see how the defendants 
could produce evidence put in the position of this 
witness. 

the COURT: Were you 

MR. IANNUZZI: Certainly not, sir. 

THE COURT: How do you know? 

MR. IANNUZZI: I don't know. That's the 

point. 

THE COURT: Why don't you ask Mr. Dasti. He 
might tell yon. 

MR. IANNUZZI: If your Honor please, it’s 
not a question of what the original 

THE COUJW: Do you have any further cross? 
MR. IANNUZZI: I would like to confer with 

co-counsel. 

THE COURT X Do .that please. 

•*•. • i - ‘ V 

4 

(Pause) 
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MR. IANNUZZI: No further questions. 
THE COURT: Anything Mr. Rosenthal? 
MR. ROSENTHAL: No, your Honor. 

THE COURT: Mr. Puccio? 

MR. PUCCIO: Yes. 

REDIRECT EXAMINATION 
BY MR. PUCCIO: 


Q 

arrested 

A 

Q 

mises of 

A 

Q 

A 

Q 

A 


You indicated yesterday that Mr. Dasti was 
on March 17, '71? 

That's correct. 

To your knowledge, was he arrested on the pre- 
the Victoria Sporting Club? 

Yes. 

Was he charged formally after being arrested? 
Yes, sir. 

Do you recall what he was charged with? 

Keeping a gambling house. 

MR. PUCCIO: I have no further questions. 


your Honor. 

THE COURT: Anything further? 

MR. IANNUZZI: Yes, sir. 

THE COURT: Mr. Klar, first. It's his search 
that is involved. What do you want marked, Mr. 


Puccio? 
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l 


MR. PUCCIO: I have a copy of Martin's 
Criminal Code of Canada. I should say a copy of 
various sections and I would like it marked for iden¬ 
tification. I could produce a certified copy. I 
draw the Court's attention to Section 185, Paragraphs 
1 and 2. Paragraph 1 states, "Everyone who keeps a 
common gambling house or betting house is guilty of 
indictable offense and is liable to imprisonment for 
two years" and Sub-eection 2 indicates everyone who 
is found without lawful excuse in a common gambling 
house or common betting house is guilty of an offense 
and punishable on some requisition. 

THE CLERK: Marked for Government's Exhibit 

No. 24. 

RECROSS-EXAMINATION 
BY MR. KLAR: 

Q With respect to this particular arrest, what 

was the disposition of this matter if any? 

THE COURT: Quite immaterial, but I will allow 

it. It was dismissed. 

q I asked what the disposition was. 

THE COURT: You know it was dismissed. I will 

allow it. 

Q 


If you know? 





N ; 
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2 

A Well, Mr. Dasti was charged. He never had his 


3 ! 

trial because he got arrested in the United States since then 

• 

4 

Q Let me ask you this: How long have you been 


i 

5 j 

involved in the investigation of Mr. Dasti in relation to 


6 I 

these gambling charges? 


7 

A Since I first started in the Montreal squad — 


8 

Q Which was when? 


9 | 

A In July of *70. 


10 

Q July 1970 through at least March of 1971, 


ii I 

you were involved in investigating the Victoria Sporting 


12 ; 

Club, is that correct? 


13 | 

A That's correct. 


14 

Q During that, do you know of any wiretaps 


15 i 

having been placed at the Viofljwri* Sporting Club? 


16 

A Yes. .* 


17 | 

. 

Q How many wiretaps were placed at the Victoria 


is ; 

Sporting Club between July '70 and Max;ch of '71? 


19 

* 

A I don't know. 


20 j 

Q Did you have an opportunity during that period 

1 ’ fc 


21 

to see — withdrawn. Did you have an opportunity during 


22 

that opportunity to listen to any tape recordings of taps 

* 


23 

on the phone or phones at the Victoria Sporting Club? 


24 

A Yes. 

* » \ , 


25 

Q On how many occasions did you have am opportuni 

« 

ty 

1 

$ * * -* r 

i 

* “• . 1 

4 



/. 


/ 



» 
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to listen to these tapes? 


A It's hard to say. 

Q One, two, ten occasions? 

A It's very hard to — because I had many cases -- 

Q You seem to recall Mr. Dasti quite well. You 

took personal control of his case. 

A I did so because it was a special case. 

Q I am asking you on how many occasions did you 

listen to these tapes, that was a special case, you should 


know. 


Quite a few. 
Quite a few? 


Yes. 


Q Who was present when you listened to these 

tapes, were you alone or was someone else — 

A Well, I had the occasion to listen to some 


tapes. 


Did you recognize the voice on those tapes as 


being Mr. Dasti's? 


Yes, sir. 

Where did you listen to these tapes? 

At the headquarters of the Quebec Police 


Porce in Montreal. 


I ask you again, who was present, when you 
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^ ls *" ene< ^ those tapes, if anyone was present other than 
yourself? 

A Sometimes I was all by myself. I mean there 

was some agent around. 

Q Did you seek the authorization of anyone in 

particular at the headquarters in order to listen to these 
tapes? 

A Mr. Patenaude. 

Q Did you have his authorization on each and 

every occasion to listen to these tapes? 

A I had it all depends when I was concerned 

because I was looking — my job was the illegal gambling. 


(Continued on next page.) 
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q Now, did you have to sign in to some book any 

time you came into headquarters to listen and sign out after 
you were through? 


A No, sir. 

0 You had the freedom to come and go and listen 

to the tapes? 

A No, I didn't have any — Mr. Patenaude at that 

time, was in charge of the Special Branch — Special Investi¬ 
gation, and as I said, I had permission to listen from the 
tiling that I was concerned with. 

Q Were any of your men — those men specifically 

assigned to your Division — 

A They did not have permission. 

o Let me finish. 

Were any of your men assigned to record any 
conversations at the Victoria Sporting Club, or did they in 
any way assist in the placing of any equipment at the 
Victoria Sporting Club? 

A No, sir, my men did not have anything to do 

with the wii,»tap. 

Q Did you also have an opportunity tv read the 

logs or the summaries of the transcripts, from time to time? 

A I did, yes. 

Were those logs or summaries made available to 

1 


Q 
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you for you to keep in your office? 


No, I didn't keep them in my office. 
Where were they kept? 

In Mr. Patenaude's office. 

MR. KLAR: I have no further questions. 
THE COURT: Anything further? 

MR. IANNUZZI: Yes. 


1<ECROSS EXAMINATION 


ilY MR. IANNUZZI 


Mr. Baril, had you known Mr. Dasti personally 


before March 17? 


No, sir. 

Had you ever met him personally? 
before March 17th? 

March 17th. 

No, I did not, but I knew -- 
Who he was? 

Who he was and I first saw some pictures of 


him, and I saw him — 

0 You saw him around Montreal? 

A I saw him, because I personally watched his 

gambling house. 

0 In that you *aw him and ais picture, I take 

it, you never had any conversation with him prior to the 
arrest? 




o 





o 


o 
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(> when you indicated that you recognized 

Mr. Dasti's voice on the tape, you had never heard Mr. 
Dasti's voice before you heard it on the tape? 

A Someone told me it was his voice. 

0 Yes. 

A I listened when he was called Dasti or Frank, 

o You assumed it was his voi~e, because someone 

told you it was? 

A Yes, sir. 

q You suspected that Dasti was a gambler? 

A That’s for sure. 

o Was he a small-time gambler or a big-time 


gambler? 


A Hig-time. 

V Would you have considered him the biggest 

gambler in Montreal? 

A Not the biggest one, but one of the biggest. 

This activity was illegal, I take it? 

A Yes, sir. 

o As a matter of fact, that’s why this was a 

special case, becuase of the size of the gambling operation 
that you thought he ran? 

A Yes, sir. 

q And in listening to conversations over the 
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tapes, were those conversations out a nc ^ out conversations 
about gambling? 

In other words, did they talk about people placing 
bets and taking bets, and money, or did they talk in 
terms that were intended to mislead you perhaps? 

A I don't understand the question. 

THE COURT: Were code names used or code 
words used? 

Was the conversation "I bet so much money 
on a horse," or would they say — 

THE WITNESS: I am sorry, it wasn't a 
bookie joint. It was strictly gambling, playing 
cards and dice. 

THE COURT: In discussing the type of 
games, did they use the name of the game, or a 
code word? 

THE WITNESS: The name of the game, we 
call it Barbott. 

It is the name of a fish. 

THE COURT: Did they use that name? 

THE WITNESS: There was not much conversation 
on the game itself. 

Q As a matter of fact, when these people spoke 

on the telephone, when you listened to the conversation -- 
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withdrawn. 

This Victoria Sporting Club, didn't have dice playing. 


did it? 


A I am sorry, the name of the game was belbo. 

It is cards. 


q Didn't the Victoria Sporting Club have a license 

A No, sir. 

(j To have card games? 

A No, sir, there is no license allowed. 

Q Wasn't it a social — 

A A social charter. 

Q It had a social charter for social purposes, 

people getting together to play card games? 

A Yes, sir. 

(j Did they pay so much per month to have that 


permission? 

A We proved the contrary. 

^ Did you listen to any conversations between 

December 30, 1970 and January 30, 1071? 

A I did. 

THE COURT: Is that the listening or the 

date of the conversation? 

MR. IANNUZZI: Well, the date -- 1 will try 


and clear that up. 
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Q 

When you listened to these tapes, would these 

3 j 

tapes be 

immediately after they were taken, if you know, or 

i 

4 ! 

was it sometime afterwards? 

5 

A 

It's very difficult — there was some time 

6 

afterwards. 

7 

n 

And some during that period? 

8 

A 

It's very hard to say. 

9 

o 

And of course, you saw some logs, and the logs 

10 

had dates 

on them? 

11 

A 

Yes, sir. 

12 

0 

You are familiar with this case and the dates 

13 

involved 

in this case, correct? 

14 

A 

Yes, sir. 

15 

Q 

Have you read the logs relative to the dates 

16 

in this case? 

17 

A 

No, sir. 

18 

Q 

By the way, the place where these tapes were 

19 

kept, was 

it a room that h$d to be unlocked for you by the 

20 

Special Forensic Evidence Unit? 

21 

A 

Forensic Evidence? 

22 

Q 

Mr. Patenaud's organization? 

23 

A 

Before getting into Mr. Patenaud's office, 

24 

there is 

a special device — a special lock. It is not 

25 

anybody who can cro?£ ovep. 






* it 
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a call to listen to a particular conversation, did you go 
•-here to listen, of your own will, without haveing been 
called on any occasion? 

A No, sir. 

Q So every time you went downthere, you were 

called? 

A Usually, yes. 

Q By whom? 

A By Mr. Patenaud — especially by Hr. Patenaud. 

Q In listening to these tapes, were there 

occasions when on the tapes, the people would be talking 
about suits, or rent or other things, other t-ian gambling? 

A Of course, there was some conversation outside 

of gambling. 

0 When they were talking aoout suits or rents, 

were you able to determine that they were not in fact, using 

code words for gambling? 

A I am sorry? 

MR. PUCCIO: I object. 

THE COURT: I will allow him to answer. 

It has nothing to do with this hearing. This 
is full pre-trial examination by the defendants. 

MR. PUCCIO: They already have the tapes. 

I object to getting interpretations of tapes. 


THE COURT: Answer the question. 
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TilE WITNESS: I was not interested -- as 
1 said, I was in charge of the Morality Suuad, 
and I was involved in gambling houses, prostitution, 
narcotics, and so on. So the other cases I did not 
have anything to do with them. 

0 Very well. 

When you were involved in narcotics, prostitution, 
gambling and something else, had you, on occasion, come 
across defendants in your experience, who did not wisn to 
have a patrolman know that they were involved in illegal 
activities, that you were investigating? 

A You will have to repeat that. 

Q On occasions, have you come across defendants 

who were not happy to allow you to know their illegal 
activities? 

A i am sorry, I will need — I don't understand 

the question. 

Q I will rephrase it — 

THE COURT: Did you ever <-get a happy 
defendant that you arrested? 

MR. IANNUZZI: Wants to know if you had 
anyone that was happy when arrested? 

THE WITNESS: Usually, they are unhappy. 
o In connection with their activities, have you 
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had experience with defendants that did not want you to know 
that they were involved in illegal activities? 

MR. PUCCIO: I object. 

THE COURT: May I have the question? 

(Question read). 

THE COURT: Objection sustained. 

Q Have you had experience with defendants that 

attempted to cover up their illegal activities? 

MR. PUCCIO: dame objection. 

THE COURT: Objection sustained. 

Q In listening to these conversations, sir, 

is there one conversation that you listened to which 
specifically spoke about gambling? 

MR. PUCCIO: Same objection, your Honor, 
irrelevant. 

THE COURT: It is irrelevant to the issues, 
but it is relevant to the previous irrelevant 
testimony. 

I will allow it. 

Do you remember a specific conversation 
where they discussed gambling and used gambling 

„ 4 i 

terms? 

T1IE WITNESS: Sir, it is very difficult for 



me to 
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THE COURT: We will suspend lor a few 

moments• 

(Recess taken). 

(Continued on next page.) 
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(Short recess.) 

(After recess). 

THE COURT: Anything further? 

MR. IANNUZZI: Just one moment, sir. 

I have no further questions. 

Thank you. 

THE COURT: Anything further? 

MR. PUCCIO: Nothing further. 

We ask Mr. Couture to resume the stand. 
BERNARD COUTURE, called as a witness, 

having been previously duly sworn, resumed the 
stand and testified further as follows: 

THE COURT: Mr. Couture, you have already 
been sworn. 

You -understand you are still under oath? 

THE WITNESS: Yes. 

THEjCOURT: You may be seated. 

DIRECT EXAMINATION 

nY MR. PUCCIO (Continuing): 

Q Mr. Couture, I direct your attention again 

to Government's Exhibit 20, which you testified, I believe, 

t 

yesterday — 

MR. PUCCIO: Withdrawn. 


THE OQURT: Excuse me, since you are going 
to reframe your question, it might be if we suspend 
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early, you might set up a player ior the ta;^. 


I 

I 


You said it would take an hour. 

MR. PUCCIO: Yes, we do not need the 
witnesses to play the tape. 

THE COUP.T: That's right. And they nay 


he able to listen to it then. 

MR. PUCCIO: Yes, we can handle that without 

the witnesses. 


BY MR. PUCCIO: 

n New, Mr. Couture, can you tell us what is 

contained on that tape that you have in front of you. 
Government's Exhibit 20? 

A This is Exhibit 20. This tape contains 22 

telephone conversations. 

Q Where were those conversations taken? 

A They were taken from the Vegas project, which 

were Vegas 1BPT3, 5, 7, 8, 9, 11 and 12. 

0 In other words, there are conversations on 

that tape from various Vegas projects? 

A Yes. 

O And would you be able to tell us specifically 

which conversations appeared on that tape, and from whicn 
Vegas projects, the conversations are taken specifically? 

A Yes, sir. 
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The first conversation, which is your Exhibit 43, — 


Which exhibit? 


A Exhibit 43. 

Q Which exhibits numbers are you referring to? 

A It is corresponding to — it is the first 

conversation you have got on this tape (indicating) and 
referring to your exhibit 43, which is the word by word 


conversation. 


MR. IANNUZZI: Well, we have a little bit 


of difficulty because the exhibits introduced 


here, 13, 14, 15, 16 etcetera, are similar to 
43, 44 etcetera, but I think we should eliminate 
the confusion. 

Q Mr. Couture, why don't you tell us the 

<s=> 

conversations that are contained on the tape and do not 
refer to our numbers. 

Just give us the date of the conversation and the 
Vegas project it is taken from. 

A Yes. The first conversation is on Thursday, 

the 31st of December, 1970, between 1600 hours and 2000 hours 
Q Now, is tfiere any way in which you are able 

to fix the exact time when the conversation took place? 

A No, it'e impossible, sir. 


That is because the iuach j nes were operated on 


t 
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an automatic starter? 

\ Yes, at that time, we had a Tew oro]ects. 

vius way, we had to take a project, another project, and 
another project, and it is really impossible to say the 
exact time this — 

r, 3o no one was present to record the exact time 

the conversation was intercepted, is that right? 

A Yes, sir. 

p How do you determine it was between 1600 hours 

and 2000 hours? 

A First of all, because of the project, if you 

look at the inside of the conversation if you read the 
conversation, they might give an approximate hour. 

For example, Mr. Dasti, starting with Mr. Oddo, he 

might say, it is about this time 
Q Well, — 

A And another thing, we knew that Mr. Dasti was 

going as far as the 837, the Victoria Sporting Club — we 
know that Mr. Dasti was going there after a certain time. 
It's in the morning. He arrived at the Victoria 

Sporting Club around — 

O Well, was the tape — was each tane put on 

one of the tape recorders at a certain time and taxen ofi. 
at a certain time and did the tape itself run for a certain 

period of: time? 
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A Yes, sir. 

Q Did that help you determine the hours within 

which the conversation took place? 

A Yes. We usually take the tape.at each hour 

take out the tape of the machine and listen to the tape 
at approximately at each hours. 

Q Approximately? I am sorry. Ididn't hear the 

last part. 

A At each hours. Let's say if we had a few 

projects at the office, we take out the tape approximately 
at each hour. 

We listen to those tapes each hours. 

Q Will you continue to tell us the conversation 

contained on Government's Exhibit 20? 

A This first conversation of the 31st of December, 

1970, happened between 1600 hours and 2000 hours. 

And this conversation was intercepted from telephone 
number Area Code 514 677 9272. 

0 Who is that phone listed to? 

A It was listed to the Victoria Sporting Club, 

037 Taschereau nouleva^d in l*ongeu4.1, Canada. 

i t 

And it’s an incoming call. It's an unknown male 
to Mr. Frank Dasti. 

Another phone call was intercepted on either December 
3, or December 31, 1970, 
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MR. IANNUZZI: Would this bo number two? 

THE WITNESS: Yes, sir. 

(Continuing) That corresponds to your Exhibit 


44. 


This phone call happened between 1600 hours on 
December 30, and 1600 hours December 31, 1970. And this 
telephone conversation was intercepted from area 514 677 
927^:, and also listen to the Victoria Sporting Club, the 
name address. 

And it was a long distance call, an incoming call, 
long distance, unknown male to Frank Dasti. 

THE COURT: Did the caller ask for Frank Dasti? 

THE WITNESS: Yes, they were asking for 
Frank, sir. 

THE COURT: Just Frank? 

THE WITNESS: Yes, sir. 

But I identified positively, Mr. Frank Dasti, 
to be the person that talked with the unknown male. 

THE COURT: It is listed to the Victoria -- 

THE ’WITNESS: Sporting Club. 

THE COURT: Sporting Club. 

THE WITNESS: Yes, sir. 

q Now, at the time the conversation was first 

listened to, the person speaking to Mr. Dasti was unidentified 


Is that correct? 
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A Yes, sir. 

Q Now, was that person subsequently identified.-’ 

A Yes, sir. He wan identified as Mr. Paul Uddo. 

Q And directing your attention to the prior 

conversation in which an unknown male was overheard speaking 
to Mr. Dosti, then was that unknown male subsequently 
identified? 

A Yes, sir, that is the same person, Mr. Paul 

Oddo. 

Q And your original logs and notes covering 

this reflected both callers as unknown males, is that 
correct? 

A Yes. 

0 In the two conversations that you described? 

A Yes, sir. 

A third phone call was intercepted or. December 3 of 
1970, between 1600 hours and 2000 hours, and this is 
corresponding to your exhibit 45, which is number three. 

And the telephone conversation was intercepted from 
area code 514 488 0339. 

And this phone number was listed to Frank Dasti, 4635 
Clan Ranald, Apartment 418 in Montreal, Canada. 

It's an outgoing call, long distance call, between 
Frank Dasti to an unidentified male. 

0 Was that male later identified as Paul Oddo? 
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TliE COURT: Did you recognize the voice on 
that telephone call made from the hone of Frank Dasti? 
As the sane voice that received the telephone call 

to the Victoria Sporting Club? 

THE WITNESS: There is no doubt in my mind 
that Mr. Dasti was one of the persons involved in 
this call. 

As far as the other one, I admit, your Honor, 
that I have a few problems in identifying Mr. Oddb, 
and Vanacoura. I couldn't say exactly. 

THE COURT: All right. 

A (Continuing) Another phone callwas intercepted 

on the first of January, 1971, between eight A.II., and 
1600 hours. 

This phone call corresponded to Exhibit 47, which is 

number four. 

It was intercepted — 

o Number four in your sequence? Is that correct: 

A Yes, sir. And was intercepted from area code 

514 488 0339, listed to Frank Dasti, same address. 

And the phone call is an outgoing call, long distance 
cal l from Frank Dasti to an unknown male that was later 

identified as Paul Oddo. 

Another call registered on the first of January 
and 1600 hours, corresponding to 


1971, between 3 A.M 
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Government's Exhibit 46, and ou. number 5 . 

It was intercepted from area code 514 483 0339, listed 
t-o Trank Dasti, same address. 

It's an outgoing call, long distance call, Mr. Trank 
nasti to ^ certain Paul that was after identified as Mr. 


Paul Oddo. 

Another phone call intercepted on the first of 

January, 1971, between 8 hour a.m. and 1600 hours intercepted 

from area code 514 488 0339, listed to Frank Dasti, same 
address. 


It's an outgoing call, Mr. Frank Dasti to Frank Cotroni 
corresponding — there is no exhibit produced in this case. 

MR. PUCCIG: Your HOnor, there is an exhibit, 
or I shouldn't say an exhibit, but there is a 
reference in the discovery material. I do not think 
i-ie witness is aware of it, but a transcript of this 
conversation and translation has been handed over. 

THE COURT: All right. 

A (Continuing) And another phone call intercepted 

on January -- 

MR. IANNUZZI: Can we just have the number of 
that, Mr. Puccio, just so our records are clear? 

MR. PUCCIO: In the discovery material 
submitted on November 8, 1974, it would be item 23, 
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a copy of transcript of January 1, 1971, telephone 
conversation between Frank Dasti and Frank Cotroni. 

A (Continuing) Another phone call intercepted on 

January 2, 1971, between 1000 hours and 1600 hours interceptol 
from area code 514 677 9272, listed to Victoria Sporting 
Club. 

It's an incoming long-distance call between an unknown 
iiiale and Frank Dasti — between two unknown males and 
Frank Dasti — I am sorry. 

Those two unknown males were Paul Gddo and iony 

Vanacoura. 

Anotlier phone call was intercepted on January 4, 1971, 
between 1000 hours and 2000 hours, intercepted from area 
code 514 677 9272, listed to Victoria Sporting Club. 

It's an incoming long-distance call. It is an unknown 

male to Frank Dasti. 

And there is an unknown male and another person 

called Tony to Frank Dasti. 

The first unknown male was identified later as Paul 
Oddo, and the other one that was called Tony, was identified 
as Tony Vanacora. 


This corresponds to exhibit 49. 

(Continued on next page). 
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Another call was intercepted on the fifth of January, 
1971, between 1000 hours and 1730 hours, intercepted from 
area code 514 C77 9272, listed to Victoria Sporting Club. 

It's an incoming call, long distance, an unknown male 
to Frank Dasti, and a certain Tony. 

This unknown mala was identified later on as Paul oddo. 

And the other one, Tony, was identified as Tony 
Vanacoura. 

And this corresponds to Exhibit 50. 

Another call on the fifth of January, 1371, this one 
2100 hours and 2400 hours, intercepted from 514 677 9272, 
Victoria Sporting Club. 

It's an incoming call, long distance, an unknown male, 
a certain Tony, to Frank Dasti. 

The unknown male was identified later on as Paul Odcic, 
and Tony is Tony Vanacoura, corresponding to Exhibit 51. 

Another one on the eighth of January, 1971, betv/een 
2000 hours and 2400 hours, intercepted from 314 488 0339, 
listed to Frank Dasti. 

It's an incoming call, Frank Dasti to <4argeuritc Dasti. 

This corresponds to Exhibit 53. 

Another call on the eighth of January, 1571, between 
*2000 hours and 2400 hours, intercepted from 514 4oG 0139, 
listed to Frank Dasti. 
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Its an incoming call, Mr. Rene Di Fruscia to 
Frank Dasti. 

And this corresponds to Exhibit 52. 

Another phone call on the 12th of January, 1571, 
between eight A.M., to 2000 hours, intercepted from 514 256 
707?., listed to P. Malo, 6649 Chauvin Street, in Montreal 

Canada. 

It's an incoming call, j.ong distance, Frank Dasti 
to Frank Cotroni. 

Another phone call on the 13th of January, 1971, 
between 1000 hours and 2000 hours intercepted from 514 677 
9272, which is the Victoria Sporting Club. 

It's an outgoing call, Mr. Frank Dasti to Margeurite 

Dasti. 

That corresponds to Exhibit 54. 

Another one on the 13th of January, 1971, between 100C 
hours and 2000 hours, intercepted from 514 677 9272, 

] is?-od to Victoria Sporting Club. 

It's an outgoing long distance call, Frank Dasti to 

a certain Mr. Murray. 

That corresponds to Exhibit 55. 

Another one on the fifteenth of January, 1971, 
between 1000 hours and 2000 hours intercepted from 514 
677 0378, listed to Victoria Sporting Club pay station. 


Same address. 


ft 
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And it's an incoming call, Frank Cotroni to Frank 


"asti. 


Another one listed on the fifteenth of January, 1971-- 

MR. IANNUZZI: May I just ask a question. 

In reference to number 16, that you just 
spoke about, was that an incoming or outgoing, was 
it a long distance call? 

THE WITNESS: It's an incoming call, sir. 
(Continuing) The other one is on the fifteenth of 
•lanuary, 1971, between 1000 hours and 1930 hours, intercepted 
irom bid 677 9272, listed to the Victoria Sporting Club. 

And it's an incoming long distance call, unknown male 
to Frank Dasti. 

This unknown male was later identified as Paul oddo. 
And this corresponds to Exhibit 56. 

(Continued on next page.) 
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THE WITNESS : Another one on the 16th of 
January, 1971 at precisely 1000 hours a.m. Inter¬ 
cepted from 514 861 0615, it's a pay phone, listed 
to Laurentian Hotel, 113 on Peel Street, Montreal, 
Canada. 

Incoming call long distance, unknown male to 
Frank Dasti, this unknown male was later identified 
as Paul Oddo and it's corresponding to Exhibit 57. 

Another call was intercepted on January the 
16th, 1971 between 1000 hoars, intercepted from 514 
677 9272, listed to Victoria Snorting Club, same 
address, and it's an incoming long distance call, 
unknown male to frank Dasti. The unknown male was 
later identified as Paul Oddo. 

This corresponds to Exhibit 58. 

Another phone call on the 17th of January, 
1971, between 1000 hours, intercepted from 514 677 
0378, listed to Victoria Sporting Club. It's an 
outgoing Ion* distance call, Frank Dasti to Frank 

Cotroni. 

Another one on the 19th of January, 1971, 
between 1000 hours and 1600 hours, intercepted from 


j 


A 1247 

Couture-direct 741 

514 677 9272, Hated to Victoria Sporting Club. It's 

an incoming call, lomg distance, unknown male to 

Frank Oasti. Unknown male identified later as 

Paul Oddo. It corresponds to Exhibit 59. 

The last one was intercepted on the 20th of 

January 1971, between 1000 hours and 2000 hours. 

Intercepted from 514 677 0373. It's listed to the 

Victoria Sporting Club. It's a pay phone. It's an 

outgoing call, Frank Dasti to Frank Cotroni in 

Acapulco. 

BY MR. PUCCIO: 

Q Now, the Government's Exhibit 20, which con¬ 

tains recordings of the conversations you just described 
was made from the master tapes, is that correct? 

A Yes, sir. 

Q And the master tapes are still in the posses¬ 

sion of the Quebec Police Force? 

A Yes, sir. 

MR. PUCCIO: I have no further questions, 
your Honor. I off er Government's Exhibit 20 and 
Exhibits 13, 14, 15, 16, 17, 18, 19, 11 and 12 into 
evidence for the hearing. 

THE COURT: Any objection other than that 

: 1- . 


already stated? 
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MR. IANNUZZI: None in reference to 13 to 19. 
I would like to have a couple of questions on voir 
dire with reference to 20, if I may, sir. 

THE COURT: 13 $o 19? 

MR. IANNUZZI: Yes, sir. 

THE COURT: Go ahead. 

VOIR DIRE EXAMINATION 


BY MR. IANNUZZI: 

Q Nov, Mr. Couture, — 

MR. PUCCIO: I'm sorry, I missed that. 

TH* COURT: This is a voir dire and/or cross- 
examination. 

Q Mr. Couture, the tape number 20, did you repro¬ 

duce that from the master? 

A The one which was involving Mr. Frank Dasti 

to Mr. Cotroni? 

Q No, No. 20 here, the exhibit, the reel of 

tape. 

A No, I didn't. 

Q Was it done at your direction? 

A It was done under Mr. Patenaude's direction. 

Q Were you present when it was made? 

A I was not, sir. 

Q Do you know who made it? 
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A Yes, sir. 

Q Who was that? 

A Sgt. Aube from the Quebec Police Force. 

Q Have you compared this to the original? 

A Yes, sir. 

MR. 1ANNUZZI: I have no objection. 

THE COURT: Do you find it identical to the 
original? 

THE WITNESS: Ab»olutely, sir. 

MR. ROSENTHAL: No objection. 

THE COURT: It may be marked over the objec¬ 
tions already stated. It's only for the purpose of 
the hearing, of course. 

THE CLERK: Government's 13 through 20 previously 
marked for identification now marked into evidence 
for the purpose of the hearing. 

(So marked) 

MR. PUCCIO: I'd also ask that 11 and 12 be 
received. 

THE CLERK: And 11 and 12 as well. 

(So marked) 

THE COURT: Have you completed your direct 
examination? 


MR. PUCCIO: Yes 
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THE COURT: CrSss-examination. 

4» 

CROSS-EXAMINATION 
BY MR. IANNUZZI: 

q At the time these tapes were undertaken by 

yourself, sir. were you in fact a policeman? 

A Yes, sir. 

q You were not just an expert in tape recording, 

working for the police department? 

A No, sir, I was a police officer. 

Q And were you a member of a squad, if that 

would be the correct fears* — .withdrawn. Old you work in 
conjunction nth Mr. I*v*llee in this case? 

I 

A Yes, sir, althoag} I have to say that Mr. 

Lavallee was working upon the electronic part as technician, 
and I was doing it as — X was analysing all information. 

Q Well, he had one function and you had another, 

but basically you were working on the projects together, is 
that right? 

A Yes, sir. 

Q And prior to this prpject or these projects, 

had you worked with Mr. Lavallee before? 

A Yes, sir. 

q For how long? 


A 


Since IMS. 


* * 4 
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2 

Q 

And were you working with Mr. Lavallee during 


3 

the tenure 

of Director General Robert? 


4 

A 

Yes, sir, I did. 


5 

Q 

Did there come a time when you were advised 


6 i 

by your, I: 

believe, lieutenant, to discontinue wiretapping 


7 

procedures? 



8 

A 

I was not advised by my lieutenant at that 


9 

time. I heard about it, but I "as not advised about it. 


10 

Q 

Well, how did you hear it? 


11 

A 

I think Mr. Lavallee told me that Mr. Robert 


12 

was — didn't like wiretapping. 


13 

Q 

The Director General didn't like wiretapping? 


14 

A 

Didn't like or was — 


15 

Q 

4 i. 

Against it, ‘.u; — 


16 

A 

Jldt against it, bet r- 


17 

Q 

Didn't approve of it? 


18 

A 

Not approve it, but he liked us to be very — 


19 

to be very 

careful in doing that type of work. 


20 I 

Q 

Did Lavallee indicate to you that the Director 


21 

General had indicated that the wiretapping should be dis- 


22 

continued? 



23 

A 

Not discontinued, sir. 


24 

Q 

Did you, with Lavallee and the rest of the 


25 

members of 

your group, decide to continue wiretapping, in 



» 
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any event? 

A I was not the one who decided to continue 

the wiretap. 

Q Who was the one? 

A The one who was in charge at that time was 

Mr. Patenaude. I didn't know all his intentions. 

q Was Mr. Fatenaude in charge at the time that 

Director General Robert was in charge of the — was the 
Director General? 

A He was the first officer. He was the first 

officer in charge of our squad. 

Q Did you ask him whether or not you should do 

anything or discontinue anything after you heard about 
Director General Robert's direction? 

A No, sir. I was there only to analyze the 

information, I wasn't there to wiretap the lines. Lavallee 
or somebody else decided to get a line, and I had to analyze 
the •information that came through the line. 

Q So, in other words* the direction from Director 

General Robert was just not to tap the wires, but he didn't 
say anything about listening? 

A I couldn't say, sir. 

Q And it was your opinion at that time that even 

though wiretapping should be discontinued, the listening 





1 \ -• 

* 
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2 

was all right? 


:» 

A Could you repeat your question, please. 


4 

Q Was it your opinion at that time that although 


5 

Director General Robert gave directions, say, to Lavallee 


6 

and whoever else was tapping wires, that they should not 


7 

tap wires, that that didn't apply to the listeners? 


8 

A Yes, I think. As far as wiretaps, I was 


9 

analyi.xng the information. If there was, let's say, a wire¬ 


1° 

. 

tap done, I would analyse. If not, well. I'll wait. I'd 


11 

wait. 


12 

Q But, in any event, you do recall that Lavallee 


18 

said that the Director General wanted the wiretapping 


14 

stopped? 


15 

A I think it's Lavallee that told it to me. 

i 


16 

He didn't tell me that I'd have to stpp the wiretap, but he 


17 

* 

told me that Mr. Robert was — he wanted us to be very care- 


18 

« 

ful in doing wiretaps. 


19 I 

Q In connection with the interceptions in this 


20 

case, was there a warrant issued by a Court to permit 


21 ! 

these interceptions? 


22 

A No, sir. 


20 

Q Was there a Judge who was in charge of super- 


24 

* 

vising your activities to determine that you didii't listen * 


2/i : 

to conversations that you shouldn't? 



‘ 



, h 




/ 


0 
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A No, sir. 

q WaB there a Crown attorney or a representa¬ 

tive, a lawyer representing the government, supervising 
your activities, to whom you reported and told what you were 


taping or not taping? 


Not that I know of, 


q After the tapes were made, were they sealed 

and filed away, pursuant to the - within the knowledge of 
a Judge or a Crown attorney or anything like that? 

A No, sir. 

q Were they sealed at any time, as a matter of 


fact? 


A They weren't sealed, sir. 

q When they were stored, where were they stored? 

A In the security file and then into a vault, 

which, the security file, I was the one that had the key wit! 
Corporal Le/allee, and the waul* was — Mr. Patenaude got 

the combination with Corporal Lavallee. 

q Was that vault closed or opened all day, was 

it locked all th# time? 

A The vault would be open between 8s30 to 4:30, 

but inside the vault there is *pijprity file* which Mr. 


Patenaude only held the keys, and as far as Vegas project, 
they were inside the security file. And to have access to 



f 
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it i had to go see Mr. fatenaude and ask him to see it. 


know" basis? 


Would anyone else see those on a "need to 


Well, he had to go And see Mr. Pate^aude if 


you wanted to see it? 

Q Now, concerning the actual conversations, 

did you — you indicated that you listened to all of the 

original tapes, is that correct? 

A Yes, sir. 

ft » 

Q And yon also indicate that none of those 

r * \ •* « 

original tapes are now available*- 
A Ho, sir. 

Q ~ You listened to these tapes which were pro¬ 
duced on automatic machines, correct? 

A Yes, sir. 

Q Were of tbep except for 1-B, P.T. and 3, 

but that portion of 3 which was in the baarentian Hotel — 

A Yes, sir. 

Q — were all of the others on automatic machines 

at police headquarters? 

A Yea* fir. 

Q And 1-B and P.T. ppre in the cellar of a 

A t, i - s . ■ 

building near the Vtoharif Sporting Club, correct? 

* , • 4 
? 9 j ? 

A Ip an apartment. 

•' ?f. ey.* ■•4.V , 




I 
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q Didn’t you indicate that you rented a base¬ 

st — yesterday, you testified you rented a basement and 
you went there two or three times a day and had Robert's 

recorder with an automatic starter? 

A Yes, sir, it I didn’t say a bacement. An 


apartment. 


MR. IANNUZZI: May I have a moment, Judge? 
(Pause) 

q In any event, these apartments — you say 

apartments, is that right? 

A Yes, sir. 

q In reference to these apartments that you 

testified to, who bad access to those apartments? 

A Myself and Corporal Lavallee. 


These were in buildings outeide of the police 


headquarters? 


Yes, sir. 

(Continued on neat page.) 
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CROSS-EXAMINATION 
BY MR. IANNUZZI {Coagty t 


v V 


And ^ hg.-Jih* wag c did you ever go end do 


anything connected the*actual taps at the 

* t * ; 

junction boxes, at the tfraihal h»xes? 

Tf. ** v 

» * * l . 

A I wedfc dlth Mr. %d Vallee, but only aa observer 




Q ' And 

j 

you ever go back fed t *rt f c places? ; 

* ra|Nt£**e4*? 


I installed these taps, did 


- 

* \ 


Q 

A 


junction boxes, 


Not in these ones, sir. Except Victoria 
Sporting Club. t4 . ^ ^ \ *» - 

Q In 4hkfi*t>;q?ds, did you ever go back with 

-V *T / K / J /*? V • 

^ 

LaVallee, or did haqlt. by yourself, to the place - 

you knew v/he/t the 



* ^4' ■,■ 

Q Did. 2^ <jry fO jtty yt ts the place where the 

Utu* ouieaf •" 

A , s wt- ' <• 


Q 

A 

Q 


Did ye*? eye* dbeftfljl the little old lady? 

‘ r, 

Never.. * *■ >: ‘ v 

* 1 ' »»'.•■' 


Do yOd-3 


h * 


/^lee was there if anyone 
ever changed jU* w ' * & 

•• • r ' • J * li, i>x * 


* . , 

. btter 

4- 


4 r 

’• i *\ Vr 

>t. / r. j* ' *■ 


C 
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q Do you know if anyone changed the wires? 

A 

A Not that I know of, sir. 

Q In reference to the apartments, how were they 

secured, do you know? 

A Yes, sir. We had two of our own locks 

installed on the door. 

U When you say they were your own locks, what 

kind of locks were they? 

I mean were they unusual locks or they just 
were locks put on there by police as opposed to locks that 
had already been installed? 

A Ordinary locks. 

q Just an ordinary lock? 

A Yes, sir. 

Q Do you know of your own knowledge whether anyone 

ever went into that apartment while you were not there? 

A Not thfc I know of, sir. 

0 There wasn't a guard at the door at any time, 

was there? 

A No, sir. 

Q And how often would you pick up the tapes on 

1-B and P.TO.? 

A Host of the time we did two or three a day. 


depending upon the information we could get 
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Let's say if one day we thought that something 

V 

was -- some information — something could come out in a 

few days, as far as a drug transaction or other kind of 

*• ' 

information, we could gp three or five times a day, depending — 
Q For instance, there were times that you didn't 

ir i f 

* • f r 

go for 10 hours? 

A Pardon no, sir? 

U Sometimes you didn't go for 10 hours. 

• £ 

A What do yon mean? 

Q You didn't go to piqk up the tapes for 10 hours? 

When you say sometimes "we'd go every couple 
of house," sometime* you wouldn't go for 10 hours? 

a During that time, sir, only during nighttime, 

sir, becasue daytime we could go there approximately each 

V 

k v 

five or six hours. 

* > ■ 

Q Let me Jfjfr you, in reference to Call No. 14 

and Call No. 15, for instate*, which was in reference to 

r V 

the Victoria Sporting ■*— 

A Yes, afy. 

U — 677-^2^ >7>-9?72, both calls. 

*4 i 1 

A Yes, sir. 

14, yog any? i 

• ’ 

Q 14 and Xgtf' ; 

* ’*;■ * 

A v.s, .lr; . 

* 'U 


f 




t: 


f 


L 
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Those calls came in somewhere between 1018-200( 


hours; correct? 


Yes. 


And 1000 hours of course is 10:00 o'clock 


in the morning? 


Yes, sir. 
And 2090 1 


Yes, sir. 


is 8:00 o'clock at night? 


Is that correct? 


A Yes, sir. 

Q And you can't tell what tins that call came in 

because nobody picked up that tape during that period of 


time? 


No, sir. I've got to explain over here, Mr. Dasti 


— 99 per cent, Mr. Dasti went to the Victoria Sporting Club 
between 1000 and 2000 hours. If we do eight pickup — let's 
say if we do three pickups in the day, as far as the locatiors 
are concerned, I didn't write down this is pickup No. 1, 
this is pickup No. 2 and this is pickup No. 3. I didn't 

a 

write down the hours. 

So it's impossible for me today to tell you: 
well, this happened on the second pickup at such a time. 

Q So therefore, although you picked up the tapes. 


according to your testimony, perhaps several times a day. 


o 



1 

2 

:j 

| 

4 

5 ] 
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you wouldn't bother to indicate that this was picked up 
on the tape — or this was intercepted on the tape that I 
had picked up by 11:00 o'clock this morning or by 12:00 
o'clock? 


6 ! 

7 

8 
9 
10 

11 I 

12 i 

13 

H j 

15 

-16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A Yes, sir. 

Q You just let the time span from 10:00 o'clock 

in the morning to 8:00 o'clock at night stand although you 
had it more precisely, a more precise time for it? 

A Yes, sir. You see, our logs usually went from 

zero zero hours to 2400 hours, and that's why we didn't 
put down the time, the exact time, it was better for us 
r ot to put any hours instead of putting an hour that wouldn't 
be process or accurate. 

Q At the time that thepe tapes were being taken 

no one was personally listening to the conversations? 

A No, sir. 

Q At any time? 

A Some time it happened, let's say it I go at 

what we call our O.P. and I happen to change — let's say 
I arrive there and there is already somebody talking on the 
ph^ne, I'm listening to that conversation and I wait that 
it ends, then 1 change the tape. 

G Well, did you have, to listen to that with ear¬ 

phones or was it just playing ri$it over the loudspeaker? 


I 


> ■ * ■ 
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A There was kind of a volume thing that I put 

on a little bit, and if the machine turned on — because 
there was something going on. 

Q But ordinarily, and not only in P.T. and 1-B 

I 

but in all of the tapes, these were taken without actually 
being manned, that were manned by people listening? 

A Yes, sir. 

Q If you listened it was just an accident? 

A Yes, air. 

Q So basically, it would be fair to say that 

the tapes were not, or the conversations were not listened 
to by human ear until after you took the tapes off? 

A Yes, sir. 

Q Correct? 

A Yes, sir. 

Q And the machines that you used to record this, 

- 4 

were you in charge of maintaining those machines? 

A , I was in chxxge of keeping them in good order. 
Say, if there was something wrong with the machine, which 
happened very frequently — which happened very rarely, I 
was the one that took out thfc machine, give it to somebody 
else and change it for a good machine. 

Q Did you have a regular service procedure that 


you would use on the maohnies or just when they started not 


kr * 
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to work properly you would have them repaired? 

A It depends as far as deeming it, what we 

call the head — 

Q The tape head — ^ 

A The tape head, we were doing it each week — 

I was doing it eech week. 

Q The machine itself, for instance, checking 

that it was properly revolving, the revolutions, the timing, 
was this done on a regular basis or only when a machine 
stopped working? 

A No, it was done once a month, approximately. 

Q And was that done by yourself? 

A I took out the machine and changed only, I 

didn't touch the — I didn't repair the machine. If they 
were in troubles I didn't repair it. 

Q So it's your testimony that you would take each 

machines off at leeflt once a month and change it? 

A Approximately. 

Q How easy *r~ withdraw. 

In nnnpeqtion with this project, how many tele¬ 
phone wires, for instance, wefts being used in headquarters 

1 % 

to record the — aj.1 of: tha ^ij U pe i projects? 

» a 

A Depending on date. 




Wall, let's s 





i X * 


, 1970, aad January, 1971 


i • ■% * \ 4 r 
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And only on the Vegas project? 

Yes, just on the Vega3 projects. 

You had Vegas 2,4 — Vegas 2 and 4. 

Ware the only ones using a telephone line to 


headquarters? 

A Yes, sir. 

THE WITNESS: I'm sorry, your Honor, Vegas 2 
was outside the office. 

Q No, no. Inside the office — 

A Inside the office was only Vegas 4. Plus those 

ones, plus Vegas 3, 5, 7, 8, 9, 11 and 12. 

Q They were all inside the office? 

A Yes, sir. 

Q That's what I asked you. How many? 

A There was eight, sir. 

Q Eight? - 

A Yes, sir. 

Q And these were being used over a telephone line 

in headquarters? 

A Yes, sir. 

Q And this telephone line was a dedicated line, 

that is to say, it was open all the time? 

A Yes, sir. r 

Mm 

Q And were these all telephone numbers that had 


9 
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Wars thdy all i^he' same exchange as the head¬ 


quarters phone? 


•A JM*. • 

4 

No, sijr. y f They vase ip the same exchange, yes, 


Yes? 




Yes., 


That’s what I meant. I didn't mean they were 


te a sate number. SShey were all different numbers? 

>• h t '% V . "4 - • r • 

A Right. * V - - -; 

Q When a conversation «■* withdrawn. 

. 7 V £ - ‘ ^ 

After the 90 nvarshJJ.ee Was recorded, you would 
for the first tieft&pfes the jfcap^' o^f; ip that correct? 
a Yea* air. \ • ’• 

THE 'OURty wefcjwm tax* a short recess. I 


have to hea* aiu^he* hatter. 
(Raw* tahej m>4 * 

i . v K * F 

(Conti»M(l o»’M# 
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the COURT; Mr. Couture, would you take the 

’ 

stand again. 

BERNARD COOTORE, resumes witn.ss stand and 
testifies further as follows: 

MR. IANNUZZI: May I proceed? 

THE COURT; Yes. 

MR. IANNUZZI: Thanh you. 

CROSS-EXAMINATION 

BY MR. IANNUZZI: 

o Mr. couture, .ere you celled, sir, as a witness 

in a case in Canada in connection with these taoes? 

A Yes, 

o were you ashed certain questions in reference 

to your participation in the taping? 

A Yes, sir. 

0 Did you tahe what w. hnow as the Fifth Amendmerit, 

refuse to answer questions? 

A On the recommendation of my lawyer, 

o rou asked the reconssendation of your lawyer 

not to testify on the ground, that your testimony may 

incriminate you of a crime? 

A Yes, sir. 

q What was the crime? 

A There was no crime «. far a. I an concerned. j 

0 Was the crime — 


% 


t 




1 
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2 

A I was only a witness in the conspiracy case. 


- 1 

Q When you refused to answer questions on the 

4 «. 


4 j 

basis — withdrawn. ¥eu indicated that you asked for — 


5 

A Protection. 


6 

THE COURT* Do you want me to infer that he 


7 

committed a crime because he asserted his rights? 


8 

MR. IANNUZZI: No, your Honor. 


9 

THE COURT* What is the purpose of this then? 


10 

MR. XANMOSZX* To make a determination, if 


11 

there was no ciql.me at all, then there are no rights. 


12 

THE COURT* This witness is not an expert. I 


13 

have listened to a number of them. 


14 

MR. lAHWUZZI* I know. 


15 

THE COURT* Why are you asking him then? 


16 

MR. IRMNUZZIt To establish the facts — 


17 

THE COURT: He said he did it on the recommenda 

- 

18 

tion of his lawyer. That's the fact. 


19 

MR. IAXMUSZIt Very well. 


20 

o Were there occasions on those conversations 

t * 


21 

where the reception betRieen the parties was not the best 


22 

reception? 


23 

Xn other words, wpfs ^jhere times when the 


24 

parties would indicate ei^ the «*£ord that they had difficult! 

es? 

25 

~ : ,* V * 

A Never. 

r 

4 . *** V * 

. ♦*> ^ * 

> y ■ • k 

* 4 *•> ; * r 
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0 Never. 

Would you go to the conversation of 12/31/70 --j 

I will get the Vegas Project for you in a mo* at. 

It would be with reference to 488 0389, 

original call 45, that would be Number 3 tape? 

A Y es. 

q Do you have the transcript there, sir? 

A Yes. 

0 Would you look at Line 93? 

A v es. 

o Let me get the proper one. There may be more 

than one phone call on that day. 

(Pause.) 

I am sorry, I have the wrong call. It is the 
same day, 677 9892, which would have been 44, that would be 
Number 2 I believe — Tape Number 2? 

A Right. 

q Is that correct? 

A Yes, sir. 

0 At Line 93 of the transcript or even at Line 9lj 

ana 92, does it indicate not in the conversation but in your 

notation that there was a bad connection? 

A As far as this one is concerned, sir, I could 

tell you that there's a click on the conversation. 
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I did that type of work from 1965 to 1960 — 

0 May I ask you to answer the question with 

reference to its 

Is there indication in your summary by yourself 
that there was a bad connection? 

A Yes. 

0 Is there on Line 94 apparently some difficulty 

because in the middle of the conversation the people start 
saying 'Hello, hello"? 

A Yes, sir. 

0 Was that in fact what you wrote down at that 

time, that there was a bad connection there? 

A Yes, sir. 

Q Are there not in fact other phone calls where 

that similar thing happened? 

A Not that I recall, sir. 

MR. IANNUZZIs Without wasting time, I will 
do that over the lunch hour. 

May I come back to that. Judge? 

THIS COURTS Yes. 

Are you going to listen to the tape while I 
am listening to.it? 

MR. IANNUZZIs Yes. 

THE COURTS Whet,'a the sense in asking him then! 
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I will hear the tape and you will hear it. Why don't 
you argue at the time the distorted conversation 
comes through, that that conversation shouldn't be 
admitted? 

MR. IANNUZZI: It isn’t a question of distortion, 
it is a question that in addition to these tapes, 

I 

the 21 or 22 tapes, there were many many other 
conversations and the question of — if we accept 
the interpretation of one of the Canadian Courts, that 
there must be interference in order to violate one 
of the sections of Canadian law — I would like to 
establish the fact that there was interference as 
a result of the mechanisms put on the wires by the 

police. 

THE COURTj Go ahead. 

MR. IANNUZZI: Thank you. 

THE COURTt He didn't say the interference 
was because of the mechanisms. 

MR. IANNUZZIi I understand that, sir. 

THE COURT: You get a bad phone call once in 
a while and the wire wasn't tapped. 

MR.IANNUZZI: I do not know. I hope it wasn't. 

THE COURT: You never thought that it was the 

reason. 


I 
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25 
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MR. IAHNUZZI: Yea, I do all the tine aa a 
matter of faot. 

THE COURT* Gtrange, I do not feel that way. 
BY MR. IANNUZZI* 


Q At any emit, Mr. Couture, when these tapes 

were taken off the machine, they were not listened to on the 
same machine that they vert recorded on; is that correct? 

A No, air. 

Q They were listened to on a different machine, 

because the machine on which they were recorded were still 
recording? 


A Yea, air. 

Q Did you have othgr machines of the same type 

or different types? 


A We used a Royal Deluxe to record and to play 

back, the type we used was the RCA recorder. 

0 RCA? 

A Yea. 

O Were you alee in charge of keeping those 

machines in proper ordns, at leapt to the extent of overseein 
their condition? 


A On this fiogiiet X Jlpe in charge of keeping the 

machines in proper t£ repair them. 

Q I understand, t^at. You wouldn't do the actual 

' 

» ' 04 ' 


•jL . ? 


* N 
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repairing yourself? 

A No, sir. 

q And by the way, during the projects were any 

members of the American — any agents or representatives 
of the AMerican Government at Police Headquarters durino the 


recordings? 


During the recording, never. 

After the recordings were made and the tapes 


were taken off, were any members of the American Government — 
I mean any person who was not a Canadian Police Official, 
and I mean an official. I do not mean a person that happened 
to come for a visit, I am talking about an official, whether 
he was there on official business or not, during the time 
that tapes were played back? 

A I wouldn’t say on official business, but I 

could say that we called Staff Sergeant Sauve — 

0 He was with the RCMP? 


Mr. Sauve. 


— Mr. Gallagher or Mr, Swanson came with 


When you would call Mr. Sauve, he would come 


with Swanson or Gallagher, either one or the other, or 
sometimes both perhaps? 

A Sometimes• 

q Would they l^ten to the tapes? 


' I 

k 
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• 
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2 

A 

Sometimes* 


3 

Q 

When was the first tims that you could recall 


4 

that they listened to tb» Vega a Pyefrr ts? 


5 

A 

j 

Must be aroopd Qmeesfeer or January of 1971. 

> ▼ -V 


6 

Q 

Was not the Vegas Project in effect for a 


7 

substantial 

period before December of 1970? 


8 

A 

No, sir. 

* * } 4 


9 

Q 

Didn’t the Vegas project go into effect in 


10 

» i 

July of 1970? ' T i • \ 

% 


11 

A 

*Mf eifr r 


12 

Q 

And dying that period of time, do you know 


13 

whether or 

not Agggt fellagher or Agent Swenson or any other 


14 

agent of the United States Government heard the cases in 


15 

the Vegas Project? 


16 

A 

They emee with Mr. Sauve. 


17 

Q 

In listening to these tapes, do you know 

£* i 


18 

whether or 

not Agent |fcaAi||flher or A«ent Swanson made sugges- 

r v • m '~ 7 *r • 


19 

tions either to yq«]r*e&*'$£ Aget\t Jea^e oonoeming the 


20 

oi 

content? 

* K 

' , 1 ' 

t. 


L 1 

A 

cqaragjrning cont *^ t? 

r® • ,4 # 


22 

Q 

Tea. 1 • 

» ■%- 


23 

A 

The onlythibg that they could say to us, as 


24 

far as the 

°' Mo or - 


25 

Q 

Did they syjgesft. Sp*T further projects perhaps? 




,\ ’ - .$&"&»• • .. 

* • • » * 4 T f* m » |K . 

• '* * 

-i-r •* V 




StaSfjji'i * V* 

- ^ mrY 1 r i 

** - • ^ *■ 

__ iLi— _ 
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A Never. 

o Did you make up transcripts for them? 

A Never. 

0 They never got a copy of the transcript? 

A Never. 

Q They never got a copy of the logs? 

A Never, sir. 

o Did they ever look at the logs? 

A Yes. 

o Did they ever look at the transcripts? 

A Yes. 

Q Did they ever take notes concerning the same? 

A Yes, sir. 

0 Did they ever take copies of the tapes? 

A Never. 

o Did you ever permit them to record part of the 

copy tapes on a w maaftiney©* their 
A No, sir. 

Q I assume that you cannot be responsible for 

what Gallagher or Swanson said to flaeea out of your presence, 
you don't know if they mU anythimg to Sauve while you were 

not there? 

A Mo, sir. 

Q Did Mr. flamve discuss th^fpe matters with 
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certain aspects of the tapes, that there were certain calls 
for financial reasons merely recorded the outqoing call and 
not the ingoing call? 

A We cannot record the outgoing call — I wean 

the dial — I mean for example. If Mr. Dasti is going to 
call the operator, he is dialing zero. This was not re¬ 
cord ed« 

O Is that what you were testifying to yesterday 

when you said you did not record the outgoing calls, that 
you did not record the dialing numbers? 

A Yes, sir. 

Q Of course, the machines that you used were 

automatic, activated by sound? 

A Yes, sir. 

o And of course the dialing sound would activate 

the machine? 

A Yes, sir. 

0 So the outgoing call was in fact recorded? 

A Yes. 

O when you said you didn't record it, that isn't 

exactly correct as far as the tape is concerned? 

A You are right. 

0 Are you indicating the you didn't bother 

to put it down on paper? 
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A On a master tape. On the logs we wrote down 

the number that was called. 

Q You wrote down on the logs the number that 

was called or the number for which the call was made? 

A That was called. Mr. Dasti calling Mr. Cotron 

we could have put — let's say — the phone number which 
Mr. Dasti was dialing — dialed. 

-Q Did you put that down? 

A Some of the calls, sir* 

Q In connection with call Number 6, Tape Number i 

A Yes, sir. 

Q — that was a call froai the phone listed to 

Frank Dasti, according to your testimonyi is that correct? 

A Yes, sir. 

Q And you say that you also recorded on most of 

these the number to which the call was made? 


made? 


Would you tell me to which number that call wa 


It was made to Mr. Prank Cotroni. I couldn't 


•say right now if it was made to his residence or somewhere 


else. 


In other words, it isn't down? 

Not in this particular conversation, but on oui 

I understand. 


I*. 

A 


I - 
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In reference to that particular conversation, 
you noted down the number to which the call was made? 

A Could I use my other — 

Q Certainly, anything that you have available. 

MR. IANNUZZI: I am sorry, I gave the witness 
a direction. I hope ~ 

THE COURT* It is all right. 

MR. IANNUZZI* Thank you, sir. 

(Coatinued on next page) 
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v 

A Yes, sir. I could toll you that it was a 

*•4 

call at Mr. Frank Cotroni's residence. 

Q It indicates t^at ®n something that you have? 

* fc 

A Yes, sir. 

j i 

Q Is what you have different than what you have 

* T J • * ; 

supplied to counsel? 

May I know the j&pge you* hawjt? 

A It is project Vegas 3, page 80. 

MR. PUCCIO: Thst would be in the disooeeyy 
materials of DQcevl^er 5, 1974. 


Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 


Project Vegas 3? 

’ * ’ 

Vegas 3, page €0. 

That page, ie 80 a? 

; 3 ** 

No, sir,,just the one before 80A. 

*>•*» s' * 

That wouX^l be a log, in. other words? 

.. >«« "i , 

Yes, sdr.^ 


On the log you indicate. that it says here — 

; . . ’ . 

Mr. DaifcJ. >td >lr»-franks Cptroni at his residence 

* 

And whe£ ypu indicate £hat, there is no 
indication of any nunu^e£ here, it is just that you have 

marked down that it wai his ^esi$enc$? 

* ** f 
n a 

A Ye,, . 


0 How is it 

his residence? -v* ‘2^ 

1 ™ ■ * ”| 


Because- 




Ascertained that it. was 

fh! 

, 1 could have decoded the 
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number or I could have — it could be that Mrs. Cotroni or 
one of his children answered the phone. 

Q This is all an assumption on your part in 

reference to how you did this? 

A What I doknow, sir, based on my experience. 


Was it that you decoded the number or that 


irs. Cotroni was on the wire? 


A Right now, it's impossible to tell you. It’s 

because, let's say, I recognized the voice of Mrs. Cotroni, 
or I did decode the phone number. 

Q The phone call is the next phone call, and is 

there any female voice on that phone call, which is phone 
call number 6 of January 1, 1971, between eiyht o'clock in 
the morning and four o'clock in the afternoon, starting at 
page BOA and going through — 

A Yes, sir* 

Cj —page 30F? 


else, 


Yes, sir. You see, there is a UM. 
Unknown male? Is that Mrs. Cotroni? 


It could be eitherof his children, or someone 



It could be. 

Could be. 

The question is, what is it? 
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A It could be one of his children. 

. * • 

Q It could be the janitpr. What is it? 

A It's a UM, unknovrn male. 

Q Unknown? 

A Yes, sir. 

Q We don't have the tape, we don't have the 

% 

original tape, to know whether you have the code on there 

f 

- «■ - 

A We have the master, the mastertape. 

Q Does the master hayp the code? 

A No, the^e is not — 

r 

On this one, it is an incoming call, sir. 

I am sorry, it's an outgoing call, and it's not — 

1 - * if V • 

number was not decoded. 

■ f <r 

< i ’ 

Q The number Was not* decoded? 

i- 

A It's not negis^ere^ on the master tape. 


It is no£? 


sl S- ; S , • 

■»., " % 


Q And so you kgow trom a code, specific 

* • <*«■♦* 

electronic impulse, wha^ the tyunfeex is? 

t •• • — * 

A No, air. If I residence — if I put 

V \ ' 

residence, and I mark UM oy^it^ Ijfcat means I decode the 

' 54 ?JI<' '■’« 

phone number. 


You did? •* 

\ P'S 

\ \ -t +F' ^ - 4 

No doubt# «ir*L 


•t# siru- V&* . v 
1r” n v ' 

> 

* - 


1 


* 
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o We don't have that tape? 

A No, sir. 

(> Ancithe tape does not exist? Anywaerc in the 

v.’or Id? 

A We have got the tape, we have got the conversa¬ 

tion— 

o Do you have the code? 

A But we havent got the dial. 

0 You don't have that? 

A No, sir. 

Q Go when you put this down, there is no way of 

our checking except for you to testify that that's what that 
tape indicated? 

A Yes, sir. 

Q Now, in refernce to tape number 13, which you 

have in front of you — 

A Yes, sir. 

Q Can you indicate what number was called on that 

particular conversation? 

A That's an incoming call, sir. There was no 

number called at that time. 

THE COURT: We will suspend this matter 

until two o'clock. 

(Whereupon a luncheon recess was taken.) 
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AFTERNOON SESSION 


@ : 00 O'clock P .11. 


BERNARD 


COUTURE , having been previously 
duly sworn, resumed the stand and testified 


further as follows: 


CONTINUED CROSS EXAMINATION 


BY MR. IANNUZZI: 


MR. IANNUZZI: May I proceed, sir? 


THE COURT: Yes. 


BY MR. IANNUZZI: 


0 . Now, I believe that when we recessedbefore, I 
had been asking you in reference to call number 13. 


} t 


A Yes, sir. 

Q Now, call number 13 is in what project? 

A It is in project Vegas 5. 

• / *>**• 

This is page 77A to page 77H. 

Q What* pige did you say, sir? 

A It is page, pi* to psge. 77H. 

Q Very well. 

Now, in that pally you Indicate there, the number 

to which the phone oalXwas placed? 


call. 


It's an incoming call. It's not an outgoing 

-•'- V ’ **1 I * * 

i ” *r * 

Do you qtq* tfee *Mpk>©.V from which -- 
It is impossible,. *t&> }tnow, sir. 

Very well,; ^’ / 

Je.. ¥ 


4 
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Call number 20, what project would that be, sir? 

A 20 would be Vegas PT, page 252A to page 252J, 


like Jane. 

o Is that an outgoing or incoming call? 

A It's an outgoing call, sir. 

O Do you know between whom — who the parties are ? 

A Yes, Mr. Dasti calling Mr. Cotroni. 

C< */hat was the number to which the call was made? 

A Mr. Dasti was talking to an operator. It's 

a long distance call. 

O Did he tell the operator what number he wanted? 

A He did tell him, sir, but it is — 

0 Is it here? 

A Pardon me, sir? 

Q On the transcript? 

A On the transcript? Yes, sir. If you look at 

page 252, I could tell you that it is an outgoing call. 

O Yes, but the point is, what is the number that 

he told the operator that he wanted? 

A Yes, sir. I have got it right in the log there 

page 252. 

lie called Acalpulco, number 21166. 

Q Where is that? In the log? 

A 


0 


In the log. 

In other words, it is not part of the transcrip 




/ 
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that you nave <jiven, though? 

A If we are talking about the 22 conversation? 

Q Yes. 

A The thing which registered or which were 

transmitted on the master tape — 

Yes? 

You haven't got the outgoing, when he dialed 

t 

In this case, you say he dialed zero? 

Yes. 

Then he told the operator what nuiaber he wanted? 
Yes. 

That part of the conversation is not on the 

It is not on the transcript. 

That is correct. 

Is it on the tape that we have? 

A No, sir. 

Q ho the portion of the tape in reference to 

.call number 22, had been deleted by you? 

A Yes, sir. 

Q It is not complete? 

A No, sir. 

4 

Is that corr«££? 


0 

A 

9? 

O 

A 

n 

A 

0 

transcript? 

A 

0 


Q 
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A Yes, sir. 

O Who decided to delete that portion? 

A Myself, sir. 

I 

Q Did anyone tell you to take portions of tapes | 

and not complete tapes? 

A No, sir. 

Did anybody tell you which portions of the 

tapes were more important than other portions? 

A No, sir. 

Q You did that by yourself? 

A Yes, sir. 

0 There is no question that that particular tape 

is not complete, not in the tape version and not in the 
transcript version? Is that right? 

A Yes, sir. 

THE COURT: Wait a minute. You said the 
conversation isn’t complete? 

MR. IANNUZZI: Yes, sir. 

THE COURT: The conversation with the other 
party. He gave the number to the telephone operator? 

MR. IANNUZZI: That's the testimony. That's 
what he says. All I know is that he says the tape 


in not complete. 

Maybe there were other things on the tape 
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that aren't here. 


A 1217 


THE COURT: You said the tape is not complete. 
That's one thing. But you asked him whether the 
conversation was complete. 

MR. IANNUZZI: In other words., reported 
conversations, human beings talking to each other, 
portions of that are not here. 

In other words, this witness testified that 
he selected — 

THE COURT: I know. I know. 

MR. IANNUZZI: What was to be put on the 

• \ ' 

tape and what was to be put on the transcript. 

THE COURT: It is a minor problem. The Dell 
Telephone Company should have that long distance 
call. Right? 

MR. IANNUZZI: I.would like not the long 
distance number. I would like to have the other 
portion of the &qpe, Judge. 

THE COURT: I kriow ^ou would. Do you know 

*• i 

why you would? You know why you would. 



\ 
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m . IANNUZZI: No, I would like to have it, 
period, because there are various parts of this 
conversation that are not here, and I do not Know 
T:;I ; COURT: llr. Iannuzzi, you are very 
unpersuasive . Zou do not convince me at all. 

HR. IANNUZZI: I am not trying to convince 
you. Judge. I am just trying to get the facts 

before y° u * 

the COURT: The fact is, they do not have 
the tape that was destroyed. This witness and 
SC many witnesses have said it so many times, but 
v „u keen asking the witnesses to produce the tapes 

that were destroyed. 

This evidence will not be suppressed because 

the telephone number that Cotroni called is not 

producible on the tape. 

MU. IANHUZZI: It is not a question of the 

phone number. Judge, and I keep saying that. 

It's a question of the fact that trie tapes 

do not have their integrity preserved. They have 
been spliced and edited. That's the point. 

THE COURT: I have heard the testimony. All 

these important conversations, like how is the 
weather and did you take your dog out for a walk. 
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are not on the tapes. 

MR. IANNUZZI: We do not know taat, Judge. 
I think, to assume that, is not correct. 

THE COURT: I am not assuming it. But for 
r.iy purposes, I am telling you that that will not 
suppress what is available. 

ilR. IANNUZZI: We don't know what v/as 
deleted. That's the point, Judge. 

THE COURT: The witness is here for cross 
examination. You can ask him. 

(Continued on next page.) 
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(> In reference to call number — 1 believe I 

was wooing you in reference to call number 20? 

A Yes, sir. 

0 Mow, with reference to No. 22? 

A Yes, sir. 

0 V7hat project is that, sir? 

A This is project Vegas IB, reference page 


303A to 3031’. 


THE OOURT: Did you tell me that the 


full conversations were put on the tape, except 
for the telephone numbers? 

THE WITNESS: Yes, sir. Except, for example, 

i 

Mr. Pasti dialed zero and he is asking the operator 
to give him Acapulco, such and such a number. 

This wouldn’t be on the tape. But you should 
get every single word of the conversation of 
Mr. Cotroni and Mr. Dasti. 

THE COURT: The entire conversation? 

THE 'WITNESS: Yes, sir. 

THE COURT: That’s what I thought. 

C is number 22 an outgoing or incoming call, sir'/ 

A Number 22 is in reference to Veqas PT, page 

23oA to 25GJ for James. It's an outgoing call, Frank Dasti 


to Frank Cotroni 
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Q And does it appear thereon to where the call 

was directed? 

A On my log, which I did on this Darticular 

date, I can tell you this was an outgoing call made to 

Acapulco. 

Q But there are portions of the tape that have 

not been preserved even with reference to this call 22 ? 

A Yes, sir. 

0 Again, you decided what was important and 

what was not? 

A Yes, sir. 

Q Nov;, in reference to the various conversations 

between say, Cotroni and Dasti, are there other than the 
conversations that you indicated, to wit, call number 6 , 
call number 13, call number 16, call number 20 and call numbe 
22, five calls between Dasti and Cotroni, were there other 
conversations between Dasti and Catroni? 

A Dasti and Cotroni spoke to each other five 

times concerning those 22 conversations. 

* ' 

(Continued on next page.) 
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CROSS-EXAMINATION 

BY MR. IANNUZZI: (Cont. j 

Q No, no, other than the 22 conversations, were 

there other conversations between Dastl and Cotronl? 

A No, sir. 

Q None at all lnthe envire two months? 

A Yes, sir, but they weren’t — the tapes 

weren't kept. 

Q Dastl and Cotronl did speak to each other times 

other than these 22 conversations? 

A Yes, sir. 

Q When they spoke to each other, did you keep 

a tape of that? 

A No, sir, depending upon — 

q The question is simply this: Did you keep 

the tape — the original tape? 

A No, sir. 

Q Did you make a copy tape? 

A No, sir. 

Q There is no tape at all? 

A No, sir. 

Q Did you decide that those were unimportant 

convers ations ? 

A Yes, sir, with Cpl. Aube. 


V 
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Q The two of you decided that? 

A Yes, sir. 

Q Did you have the direction of Mr. Patinaude 

in deciding what calls were important and what were not 
Important? 

A Sometimes, sir. 

Q Now — 

THE COURT: Can you recall the subject 

matters of those conversations that you discarded? 

Can you tell us what was said? 

THE WITNESS: Between Mr. Cotroni and Mr. Dast: 
sometimes they were talking about — Mr. Dastl was 

! 

talking about a certain guy that he had to reach, 
they were talking about money, which was supposed 
to be given to a certain person, they were talking 
about meetings, w h ere they would meet, they were 
talking of a certain fellow — I don’t remember if he 
used his name with Orsinl — there was talking that 
they were supposed to give $40,000 to this guy 
Orsinl and thla money would be sent back — with 
Orsinl would go back to give the money back to 
Frankie — there were a lot of things said but 
presently I have tQ read them over Just to refresh 

v #« 

my memory. 

» ' i 

. • - , t v: 

• 1 

' I 


3 


A 1294 

Couture - cross/Iannuzzi 


788 


q When you heard conversations, you believed 

to be involved in narcotics, these conversations didn't 
spe;.< abou.w narcotics openly* did they? 

THE COURT: By openly he means, did they 

use the word narcotics* cocaine or heroin? 

THE WIT'USS: No, sir, except once they were 

talking about C. 

THE COURT: "C"? 

THE WITNESS: "C". 

q And you assumed that meant cocaine? 

A Because in my previous experience — 

q Because of your previous experience with 

mention of cocaine? 

A I was aware that "C" means — because of 

my experience I was Informed that "C" means cocaine. 

You were informed of that? 

Yes, sir. 

Does C mean anything else, to you? 

Could mean Couture also. 

Could mean C for a hundred dollar bill? 

Yes, sir. 

When somebody said C, It could mean any of thof 


Q 

A 

Q 

A 

Q 

A 

Q 

things? 


A 


Could be. 
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Q And you decided it meant cocaine? 

A In my belief. 

Q If you had received a conversation and it 

didn't contain anything that you believed important you 
wouDd discard it? 

A Yes, sir. 

Q When they spoke about Chinese food, do 

you know if they were speaking about Chinese food or cocaine? 
A You have to read — 

Q If they talked about suits, you sometimes 

thought it was cocaine? 

A No, sir. 

c* Did you think the suits were narcotics? 

A At that time? 

Q Yes. 

A I thought so? 

Q Yes. 

A No. 

Q They talked about a lot of things? 

A Yes, sir. 

Q But you assumed that some meant narcotics? 

A I don't understand your question, I am sorry. 

Q For instance, if they were talking about shoes' 

y-‘ 

A Yes, sly. 





' /" 

A 
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q You wouldn't have thought that was narcotics 

and.you would have diagarded the conversation? 

A Depending on previous conversation you have 

*ot to think — if you go sell shoes in New York or Mexico 

or for 18 pairs or 4 pair — 

q Yes, in other words in order to understand 

what you kept or did not keep you had to assume things 

about the conversation? 

A Yes, sir, sometimes they were saying each pair 

of shoes was worth I think 8000 , so there's something 
going around somewhere. 


narcotics? 


In your mind you figured out that it was 


Yes, sir, I do. 

THE COURT: You knew it wasn't a pair of 


shoes? 


THE WITNESS: Yes, sir. 

q When you say you knew it, you didn’t know 

a. an actual fact what they were talking about. It was Just 
that you were assuming what they were talking about. 

A I was assuming but my beliefs were very 

strong. 

s They weren’t baaed on anything that you had 

seen, talked about. Investigated, but rather that you 
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assumed from conversation with other people? 

A Yes, sir. 

Q And In fact, you didn't check with them or 

have a dictionary that you could look up into to decide 
that is what they really meant? 

THE COURT: Do you understand the question? 
THE WITNESS: I understand but — 

THE COURT: If you heard 8000 for a pair of 
shoes and you looked it up in a dictionary you might 
learn what the 8000 meant? 

THE WITNESS: Yes, sir. 

THE COURT: You would? 

THE WITNESS: No, sir, if I would mean that 

8000 — 

THE COURT: You would know from your common 
experience you don't pay 8000 for a pair of shoes. 
THE WITNESS: Yes. 

Q Where in these conversations is an $8000 

pair of shoes talked about? 

A I would have to read them — 

THE COURT: It may be a hypothetical. 
Objection sustained. It's argumentative. 

MR. IANWJZZI: I a* not arguing. 

THE COURT: Let's cut this short. 
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I am not going to permit fruitless examination to 

- 

go on and on. I have had too many of these cases 
not to know that narcotics dealers do not get on 
the telephone and say, we can get $28,000 for a kilo 
of heroin. 

I don't care what code names they used. This 
witness testified in the context of all of the 
conversations he got the flavoring what was meant. 

What's the difference. If it's irrelevant 
it won't come in. There might be oral testimony 
that comes in to explain what the code names mean. 

Let's not waste time asking this witness 
why he kept what he kept. 

MR. IANNUZZI: The whole point, if your 
Honor please, unless I am mistaken, is to determine 
whether t is evidence is relevant, whether it has 
Integrity — 

MR. PUCCIO: Objection. 

THE COURT: I think you are 90 percent 

wrong. 

This is to determine whether the wiretaps 
were lawful, if lawful whether admissible; if the 
weretaps were unlawful, whether they are admissible 
if they are unlawful. 
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I can only determine relevancy in the frame¬ 
work of the issues. If these wiretaps say, "We 
five white shirts coming In,"as I have heard 
In other cases, and this witness knows no more about 
it than what's In the taps, I won't hold It's 
irrelevant now,. 

It may be that a witness will get on the stand 

and say, "One of the defendants and myself very 

«*•> 

well knew — as a matter of fact we sat down and 
agreed when talking about shirts we were talking about 
heroin. When we talked about 15 shirts we were 
talking about 15 kilos of herein." 

MR. IANJIUZZI; I am trying to attempt to get 

A 

what In actuality waa recorded, because I suggest 


there has 


a total destruction of evidence In 


this case az*d B dl**tl?ity in this ease and if someone 
comes In and offers testimony that Is not truthful 
we cannot counter,the — 

THE COURT: That’ s % wonderful argument to 
make to the Com^^T Appeelfand I predict you won't 
get by with it so don't waste my time arguing with 
you so I wonJf-dpftya t* 1* • 

MR. IAJHJTJ^Zd;, I hpxe~tp preserve it. 

_; y 

THE COURJJ.I dene it a hundred times. 

»/'*•’ ~ ' 

• ’ 1 i * *"■ & $t, + ; • 


dene it a hundred times. 
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I will say on the record I don’t believe the 
exclusion of other conversations at other times 
has anything to do with the admissibility of these 
conversation based upon the teetlmony that this 
witness said this is the complete conversation at 
this time. 

It is not necessary to introduce a conver¬ 
sation to prove every conversation that the defendants; 
had throughout their lives. 

MR. IANNUZZI: How about the availability 
of tapes which might prove the contrary of what 
is being testified to here, should they not be 
made available to the attorneys and the defendants 
for the purposes of their defense? 

THE COURT: The Government is directed to 
turn over all the conversations that are relevant — 
the admissible conversations that it has within its 
possession and control. 

MR. PUCCIO: We have done that. 

MR. IANNUZZI: The difficulty is that thi3 is 
evldenc e that the Canadian Government is refusing 
to supply — 

THE COURT: OUr Government does not control 
them. 3500 says, "All the material," and Brady says. 
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"All the material that la within the control of 

.»• "• ■ y< 

the U. S. Government," not the Canadian Government. 
MR. 1ANNUZZI: I understand that. 

Then the dlffleulty la when working within 
the framework of our courts and laws to convict on 
evidence, la a handy excuse the Canadian Gevernment 
won't supply us with exculpatory material, so we 
don't have to give it to the defendants. 

THE COURT; . The exculpatory material is in 
the hands of the defeadnata. 

They knew what they said on the telephone. 

MR. IANNUZXI: I an talking about the tapes, 
not a recreation ttaree or four years later of a 
defendant's memory. 

_ ! V , 

THE COMRT: I don't think you heard me the first) 

V 

time. 

•* • f 

MR. IANNUZZI: lea, sir. 

t 

THE COURT: X will net bar conversations on 

tapes, complete within themselves, on the grounds 

* T -i * 

that conversations held a& another time, even between 
the same parties, la no longer available and was des¬ 


troyed. It’s on t*he ijeeord. 

MR* lAHtBfZJLI: I understand that. 


* s 


THE COURT: That point you could make on appeal 

r 

* *'• •••* * ■.& * . ' 

. *4 : • f 
J "v • ** 
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I 

and please argue it there. 

Because it’s absolutely useless here. 

MR. IANNUZZI: May I just have your permission 
to suggest that it is not the only reason that I am 

asking that they be barred. 

I am suggesting that this process of selectivity 
is grossly and gravely prejudicial to the defendants 
because the authorities have selected what they 
believe are —— and the words of this witness, as a 
matter of fact, what they thought was very important 
for the purpose of prosecution and they — 

THE COURT: I will say it once more, if a man 
says on Monday, "I am selling you 15 kilograms of 
heroin,"I would not permit a conversationthat he had 
on Tuesday, which said, "I didn't mean what I said on 
Monday," 

The second conversation does not in any way 
modify the first conversation. The second conversaticr 
is a self-serving declaration. 

(continued next page.) 
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MR. IANNUZZI: I most respectfully disagree vj.tl 


the Court. 

THE COURT; All right. 

Q After you listened to these tapes on the second 

I 

machine — 

A Yes. 

Q — then you had to record them onto a third 

machine? 

A If we decided that they were to be transmitted 

on the Master tape, we'd record the important call that we 
thought, into the Master tape. 

Q When you say, "the important call that you thought, 

that was with reference to an investigation that you had, and 
anything that you thought would be damaging, you would tape, 
correct? 


Yes, sir. 


What you didn't think was important, you didn't 


19 bother with — that wasn't important? 

20 A Yes, sir. 

21 0 And in making this determination, did you not 

22 also indicate that you never thought that these tapes were go- 

23 ing to be used in court? , 

A Yes, sir. 

0 You were juefc gathering intelligence for the 
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2 

to twenty percent. 


3 

0 In other words, there is another eighty percent 


4 

of phone calls that you assumed were not important? 


5 

A Yes, sir. 


6 

MR. IANNUZZI: I have no further questions. 


7 

THE COURT: Qf those conversations that you 


8 

assumed were of no importance, what percentage of those 


9 

— in what percentage of those was either Mr. Dasti or 


10 

Mr. Cotroni a party? 


11 

THE WITNESS: On all the Projects? 


12 

THE COURT: You said you reproduced on the Maste 

C 

13 

tape — 


14 

THE WITNESS: Yes. 


15 

THE COURT: — about fifteen or twenty percent; 


16 

is that what you said? 


17 

THE WITNESS: Approximately, sir. 


18 

THE COURT: Of all the tapes that you heard? 


19 

THE WITNESS: Of all the tapes that I heard on 


20 

Vegas 1-B and PT, it's one hundred percent Mr. Dasti. 


21 

THE COURT: All the tapes — Let me put it this 


22 

way: 


23 

On the Vegas Projpet tapes where Mr. Dasti was 


24 

one of the parties the conversation, what percentage 


25 

of those tapes did you put on the Master tape? 

- -*-.*■ 

■ 0 
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know there was a Mr. Catania somewhere in the world — in 1970? 

A Yes, I knew there was a certain Mr. Catania. 

0 Only because of the conversations on the tapes? 

A Yes, sir. 

0 You did not know he was a cooperative witness or 

behalf of the Government? 

MR. PUCCIO: He wasn't. 

Q In other words, at the time that you made all of 

these decisions, you did not know that some time three or *~*ur 
years later Mr. Catania might be a witness in a case? 

A No, sir. 

THE COURT: Mr. Klar. 

CROSS EXAMINATION 


BY MR. KLAR: 


Mr. Couture, did you personally listen to each 


of these thousands of recordings? 


Yes. 


Q Do you recall other conversations between Mr. 

Dasti and Mr. Oddo, other then the ones that you transcribed? 
and made available — the Government made available to ua in 
the 3500 discovery material? 

A Yes, sir. 

0 Do you recall any conversation between Mr. Dasti 

and Mr. Oddo during the period December 1970 to January of 
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1971 with regard to Christmas trees? 

A I think there was one. 

0 One conversation? 

A I think. 

Q What was that conversation about? 

A I think ~ I am not sure — I think once they 

were talking about Christmas trees. 

Q Who made the call to whom, do you recall? 

A I have to refresh my memory. 

Q Do you recall if Mr. Oddo asked Mr. Dasti, or 

if Mr. Dasti was speaking to Mr. Oddo about Christmas trees? 

A If I recall it could be that Mr. Oddo was talk¬ 

ing to Mr. Dasti about it. 

Q Did he want to buy Christmas trees in Canada, 

and bring them back to the United States? 

A I think Mr. Oddo at that time would like to 


buy some Christmas trees, yes. 

Q You think it was strange that a man from New Yore 

would want to go to Canada to buy Christmas trees — You thought 
maybe it was narcotics? 

A No, sir. 

0 What made you think it wasn't? 

A Because I knewj^t that time — I knew in New York 


you haven't got Christmas trees like we did in Canada. 


\ 
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0 I did not hear you. 

A I knew that in Montreal, or around the vicinity 

of Montreal, you could get Christinas trees, and you could 
bring them to New York. 

0 But they sold Christmas trees in New York. 

A I know. 

Q Didn't it arouse your suspicion that maybe it 

was a code word for narcotics? 

A No, sir. 

0 Dc you know if Mr. Dasti had a business where he 

sold Christmas trees? 

A No, sir. 

THE COURT: You may prove that this witness made 
a bad choice, that he should have kept it. 

MR. KLAR: Or perhaps the reference to "C" may 
have referred to the Christmas tree transaction? 

THE COURT: Of course it's a possibility. 

MR. KLAR: This witness chose to destroy that 
tape, and we have no Way of listening to that tape. 

THE COURT: Suppose you had that tape and you 
came in and you wanted to use that tape to prove that 

it was really a Christmas tree transaction, how in the 

\ * 

world would that prove th^t when he had the other con¬ 
versation it was not about cocaine? 
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MR. KLAR: That's our position. We don't know 
what it was about. They have taken one conversation 
out of context, that talks about "C" — 

THE COURT: Mr. Klar, somebody told you about 
that conversation. This witness didn't tell it to you^ 
so it must have been your client. 

MR. KLAR: It's our position that none of these 
conversations have anything to do with narcotics. The 
point being that this witness determined in his own 
mind that "C" was a narcotic, and on the other hand, 
Christmas trees were not. 

THE COURT: I do not want to tell you how to try 
your case. 

When Mr. Catania comes in and testifies about 
cocaine, you ask him if he knew that Mr. Dasti was in 
the Christmas tree business. 

Do you know what part of the year this was? 

I heard of ads selling Christmas cards the day 
after Christmas. It could be that Mr. Dasti called Mr. 
Oddo down in New York and told him that they had 10,000 
Christmas trees growing around Montreal, and that they 
would like to sell them for a fifty percent discount. 
That's all possible. That's not likely. That's the 
point. 
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CROSS EXAMINATION 
BY MR. KLAR: (continuing) 

Q Did you have control over those tapes, twenty- 

four hours a day? 

A You mean, I could get them twenty-four hours a 

day? 

Q Did you personally supervise the tapes twenty- 

four hours a day? 

A Yes, right through 1972. 

0 Perhaps you did not understand the question. 

While you were out of the office or at home, yovj 
did not have control over the tapes? 


A 

Q 

A 

0 

A 

Police Force. 


No, sir. 

Who controlled the tapes in your absence? 

Nobody, sir. 

Where were they placed? 

They were placed in the Audio Room of the Quebec 


Q Were the recordings, the devices, the tapes on 

the recording devices changed during the evening or earlv morn 
ing hours? 

Suppose from 10:00 o'clock at night to 6:00 or 
7:00 in the morning? 


25 


A 


You mean change the tapes, yes. 
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O Who would chanqe the tapes during those hours, 

if it wasn't you? 

A If I wasn't there? 

o Hint is right. 

A Could be Mr. Aube. 

O Who else could it be? 

A In this case? 

o Referring only to this case. 

A Nobody else. 

o Would Mr. Aube bring those tapes back to the 

Police Headauarters? 

A If vou mean — If you are talking about the 

Victoria Club — 


O 

A 

O 

A 

0 

Aube may make 
A 
O 
A 
O 


I am talkina about the Vegas Project. 

You have to tell me — 

Let’s deal with the Victoria Sporting Club. 

I went each time with Mr. Aube. 

With respect to the other Vegas Projects, Mr. 
the change on the recording device himself? 
Yes, with my presence, because we were — 

You were present at every change of the tape3? 
Yes, sir. 

Did you pe^eQnally put.each one of those tapes 


into the vault — 





4 
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In the vault? 


— when vou were through with them 0 

It'8 impossible for me to sav. It is either me 


Did Mr, Aube have resoonsibilitv to bring the 


tanes out during the day to listen to them? 


Yes, sir. 

MR. KLAR: I have no further Questions. 


THE COURT! Mr. Rosenthal? 


CROSS EXAMINATION 


RY MR. ROSENTHAL: 


o Mr. Couture, the proceeding — You testified 

before that there was a proceeding where you claimed the privj- 
leae, and vou didn't testifv in a proceeding in Canada that 
vou claimed vour privilege, and vou refusad to testifv? 

A I did not refuse to testify. My lawyer asked -- 

o Advised you, and vou took the stand, and you 

said that you did not want to testify? 

A I didn't in any wav refuse to testify, but my 

counsel asked me to ask for the protection of the law. 

o v ou vourself went to a lawver because vou thouaht 

that vou wanted some legal advice; is that correct? 


I didn't went to a lawyer, they came to me. 


25 


0 


The lawver came to you? 






/ 


I 
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A I an reoresentino the Crime Probe Commission. 

t received the summons, because I was assioned to a oar- 
tlcular hearino. I went there, and the Crime Probe Commission- 
n Assi ned a lawyer to vou, and he felt that your 

tab inn the stand might be admitting to a crime; is that correc 
MR. PUCCIO: I object to that. 
the COURT; Objection sustained, 
o Now, Mr. Couture, did you believe that if vou 


it? 


gave —- 

MR. PUCCIO; I object to this whole line of ques¬ 
tioning as beinq irrelevant. 

MR. ROSENTHAL; I believe this might not be the 

best Droof. but it is some proof. 

THE COURT: That he believed he was committing 

a crime? 

MR. ROSENTHAL: That wiretaDoinq was believed 
hv the attorneys in Canada to b e a crime, even when 

committed bv the Police. 

THE COURT: You just convinced me. Objection 
sustained. You cannot ask him what someone else be- 
1ieved. 

MR. ROSENTHAL: He obviously had legal renresen- 
tation. The lawver mioht have told him he might be 
admittino to a crime. That's all I am getting to. 
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THE COURT: That is a privileged communication, 
and secondly, his lawyer's opinion is not subject to 
cross-examination by Mr, Puccio, 

MR. ROSENTHAL: That's the whole discussion on 
the tapes, we cannot cross-examine what is not present 
Your Honor has provided us with a defense. 

THE COURT- The same argument. 

MR. ROSENTHAL: We cannot cross-examine tapes 
if thev do not exist. 

MR. PUCCIO: I cannot cross-examine tapes that 
do exist, either. 

REDIRECT EXAMINATION 


RY MR. PUCCIO: 


voice? 


Are you familiar with the defendant Frank CotroAi's 


Yes, six. 

Did you hear F/ank Cotroni's voice on any of 


these conversations? 


These cosnrerRations^ yes, 

■9 

Let us talk about — 


THE COURTi ■ Npy did you familiarize yourself with 
Frank Cotroni's irpipe? 


THE WITWRS^ F^st to tell you during 

■ *T-i 

1965 — between ,1*5 to 1973, I learned who was Prank 

- 
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Cotroni. T learned it because I talked to him person¬ 
ally a few times. Also, sir, while we were listening 
to Mr. Cotroni's line, we received a lot — we inter¬ 
ested a lot of Dhone calls in which the person that 
called said, "I would like to sneak to Mr. Frank 


Cotroni." 


For example, somebody is going to call and is 
rroina to sav, "Mav I sneak to Frank Cotroni?" He 


identified Mr. Cotroni, or Mr. Cotroni would make a 
call and he would like to speak to a car dealer, and 
he would sav, "Mv name is Frank Cotroni, and I am call 


ina For such and such a thing." 


He identified himself. 


(continued on next page.) 
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9 
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15 


16 

17 

18 

19 

20 
21 
22 
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24 

25 


THE COURTi And these were calls from a 
telephone that was assigned to him, his telephone? 

THE WITNESS* Tea. In other words, knowing 
that it was Mr. Cotroni, Mr. Dasti — for example, 

Mr. Dasti dialled a phone number, which phone number 
was registered to P. Marlow, which is the residence 
of Mr. Cotroni, and at that place he asked for 
Prank, and I know for sure because I talked personally 
with Mr. Cotroui. 

the COURT* All right. 


BY MR. PUCCIOi 

q so you were familiar with Mr. Cotroni's voice, 

both because of prior investigations and because you heard 
it during the Vegas investigation, that right? 

A Yes sir. 

MR. PUCCIO* I have no further questions. 
RECROSS-EXAMINATION 
BY MR. IANNUZZI* 

Q Mr. Coetpar?, you say that you have spoken 

personally to Prank Cqjtroni? 

v> 

A Yes air. 


0 That is to say r yqp and he face to face were 

speaking with each otlpr? 

i ' * / 

A Yes sir. h ; i::< . . 


% 
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0 When was that? 

A Once, I think it's in 1970, I was assigned 

by Mr. Patenaude to take pictures, funeral, marriage or in 
clubs. 1 took Mr. Cotroni's — I took one of Mr. Cotroni's 
pictures at the Plexi Discoteque, that is in Montreal, and 
time I went to Mr. Cotroni about six feet from him, 
and he was at that time accompanied by Mr. Claude Blanchard, 

I 

an entertainer in Montreal, his wife, and Mr. Claude Paber, 
bis wife, Mr. Cotroni and his wife. I took his picture. 

Then he tried to — he threatened me and he 
tried to break my camera. As a matter of fact, I still got 
this photo and I'm ready to produce it to the Court. And 
this is rot the only photo that I took, I also took some in 
the burials, funerals and — 

0 Other than the taking of the pictures, what 

other occasion besides that one where you say that Mr. Cotroni 
objected to taking a picture did you ever speak to him 
person.-to person - face to face? 

A Yes sir. 

0 When? 

A At a burial, I don't recall exactly the date, 

he salute me, gave me this regards and once he — because I 
took his picture, he was smiling and he was doing me this 
(indicating) and I've still got the photo. 




1 
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2 

0 

Besides having the photo, the point is this. 


3 

did he, when 

he gave you this sign of victory, or whatever 


4 

it was, speak to you? 


5 

A 

Yes sir. 


6 

Q 

What did he say to you? 


7 

A 

At that tine? 


8 

0 

Pardon me? 


9 

A 

That particular time. He talked to me when 


10 

I was taking his picture. 


1 ! 

0 

While you were looking through the camera you 


12 

say that you 

heard him speaking to you? 


13 

A 

Yes sir. 


14 

0 

How long did this take? 


15 

A 

It take at the Plexi Discoteque — 


16 

Q 

We are talking about when he made the victory 


17 

sign, did he 

make the victory sign at the discoteque? 


18 


Let me finish the question and I will let you 


19 

finish the answer. 


20 j 


Did he make that victory sign at the disco- 


21 

teque? 



22 

A 

No sir. 


23 

Q 

So at the discoteque he came out, you took his 


24 | 

picture and he was annoyed by. that, is that right? 


25 j 

I 

A 

Yes sir. 




4 


0 
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A 

Q 

A 

Q 

A 

Q 

A 

0 

A 

0 . 

A 


Q 

A 

that I had a 
Q 
A 
0 

tion'i 

A 

Q 

he excited? 
A 

Q 


And he said something to you? 

Yes sir. 

Not very pleasant, I assume? 

Yes sir. 

Right? 

Yes sir. 

And then what happened? 

I went out. 

Did he yell «t you? 

Yes sir. 

And did you say anything? 

Yes sir. 

What did you say? 

I was saying "I am doing my work." He told rae 
big nose and he put it in tfee well. 

Hq put your nose in the wall? 

Right, sir. 

Did he say this in kind of friendly converse- 

Not at thft time, sir. 

No? That's whet we are talking about. Was 

Ouite a bit, sir, quite excited, yes air. 

And he spoke to you i* a quite excited fashion? 
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Yes sir. 


Row long did it take? 

This was approximately two minutes. 

And at this time during the entire conversatioi 


he was quite excited yelling at you? 


A Not all th# conversation, but the first moment 

of it, yes, sir. 

Q And what did you say, exactly? 

A Weil, like 1 told you, he told me to nose into 

the wall and I was a baatard and everything you could name. 

O By the way, you say there was another opportunity 

that you heard him talk to you personally? 


brothers — 


Yes sir. I was taking photographs at his 


Q Funeral? 

A Not brother's funeral. He's not dead yet. At 

bis — the girl of his brother was getting married — 

0 All right. 

A And Mr. Cotroni, along with Mr. Faber came into 

the hall of the Skyland Hotel in Montreal and when he saw me 
with the camera he almost ran the c* r on me, got out, threatened 
me; I took a picture of him. 

0 So on the second occasion, again Mr. Cotroni 


was not very happy to sap you? 
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A No sir. 

o As a matter of fact, threatened you aqain? 

A Yes sir. 

0 When he threatened you, it wasn't in an ordinarv 

conversational tone, he was trying to threaten you, he said 
it in a threatening tone, right? 

A Yes sir. 

0 Whether he was tough or he wasn't tough, whether 

you were afraid or were not, he was attempting to threaten you, 

wasn't he? 

A Yes sir. 

q You didn't stand there having a conversation? 

A A long conversation, no sir. 

0 Let me ask you, did you ever in your life have 

a conversation with Frank Daati? 

A Yes sir. 

Q When? 

A When he was in court in 1972, I had a long 

conversation with him, and while — 

0 In court in 1972? 

A *71 or *72. 

0 Let me ask you, in 1970 — 

A Yes sir. 


:? 


4 


5 


6 

7 

8 
9 

10 

11 

12 
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14 


15 


16 

17 

18 

19 

20 
21 


22 


28 

24 

25 
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— withdrawn. When was it that you took his 
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picture at the discoteque? 

A You mean Mr. Cotroni? 

Yes sir. 

It's between '69 and *70. 

When was it that you took the picture at the 


Q 

A 

Q 


'70, *71. 

It may have been after the time of the Vegas 


marriage? 

A 

Q 

tapes? 

A Could be, your Honor, sir. 

0 So that if it was after the time of the Vegas 

tapes, that conversation didn't help you identify the Vegas 
tapes in 1970, December or January of »71. 

THE COURTI Mr. Iannusci, you did it twice — 
MR. IANNUZSIj What, sir? 

THE COURT* I asked this witness whether he 
can now identify the voices, not before. That may be 
a slightly different question — 

MR. IANNUSsit Tes sir. 

THE COURTf It is, right? 

MR. IANNUZZIi It is. It seems difficult to 
explain how sinuses, u nl es s of course these tapes 

in large were fabricated After the fact, if they were 

*. w i, . 

made in 197 0-1971 ? -feafpre the nan had an opportunity tel 
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identify the voice — 

THE COURT: It may be difficult for you but 
not for me. 

MR. IANNUZZI: I couldn't imagine how someone 

could identify a voice he didn't know 

THE COURT: Let me explain how. I can't re¬ 
member the case now, but I will try and find it for you 

MR. IANNUZZI: Thank you. 

THE COURT: The law school requirement, or what 
we were taught for identification doesn't hold true. 

He must have talked to the fellow two or three times 
before you can say he identified the voice, that is 
not so. Identification is one of those facts that 
you can prove by circumstantial evidence. If someone 
listens in on a conversation and a man by the name of 
Frank, who owns or controls the telephone, answers to 
that name five times, ten times, and if, from the 
circumstance of the conversation, the subject matter 
of the conversation, you might determine that it is 
indeed the defendant Frank Cotroni, you don't have 
to show that at the time of the identification you 
had spoken to him two or three times on the telephone 
and familiarized yourself with the voice. 

Are you familiar with that or should I get the 




^ O . / j ” 
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has identified the voice of Mr. Prank Dasti and 
Mr. Frank Cotroni, and if that were the only objection 
to the tapes I would admit them in evidence. 

BY MR. IANNUZZI: 

0 Mr. Couture, when you heard people answerinq 

the phone of Prank Cotroni, or someone saying, "This is 
Prank Cotroni.- Was that the first time that you heard a 
normal conversation out of Prank Cotroni? 

A No sir. 

q I am not talking about a conversation in 1972, 

I am talking in December of 1970? 

A I have previously. 

q You had a previous normal conversation with 


him? 

Yes sir. 

When was that? 

In 19«6. 

Where was that, sir? 

That was at the Salon Pierre Barber Shop. 

You had a conversation with him at the Salon 

Pierre Barber Shop? 

A I did not. 

q You did mat? 

A I intercept phone call at the 


A 

Q 

A 

Q 

A 

Q 



1 

1 

a 7 


I 1 

11 
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2 

0 

I understand that. I am talking about a 


:t | 

person to 

person conversation with him, did you ever have 


4 

one before 

December of *70, one conversation where you 


5 

were able 

to hear his voice as much as you have been able 


6 

to hear mine right now? 


i 

A 

Before 1970? 


H 

O 

Yes? 


9 

A 

Yes sir, when I was taking picture at a 


10 

different 

funeral. 


11 

Q 

You said the one at the marriage may have 


12 ; 

been afterward? 


i:i | 

A 

Yes, but marriage and funeral, i^'s not the 


14 

same. 



1ft 

0 

Oh, yes, I understand the difference and I 


16 

appreciate 

your trying to help me out, but I have learned 


17 

the difference. 


18 


Now, if the marriage may have been after 


19 

January of 

•71 was the burial after *71? 


20 j 

A 

The burial was before '70 or '71, before. 


21 1 

0 

So it to may have after January of '71? 


22 

A 

Yes sir. 


2.'i J 

Q 

So therefore the onl^ time that you say you 


24 

had a conversation with Prank Cotroni before December of 


2. r > 

1970 would 

have bean the time when he was going to put your 
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face through a wall in front of the discoteque? 

A Yes sir. 

q Is that right? 

A Yes sir. 

Q And now, would you characterize that fairly 

as being an ordinary conversation, that is to say, carried 
on in a conversational tone? 

MR. PUCCIOt I object to the form, your Honor 

I don't know what an ordinary conversation is 
first of all. 

THE COURTi May I have the question. 

(Question read.) 


(Continued on next page) 
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THE COURT: I will allow it. 


3 ! 



THE WITNESS: The first part of the cor.versa- 

4 


tion, I would say that Mr. Cotroni was talking 

very 

5 


loud. Then after a while he became — it was 

his 

6 


natural voice. 


7 


o 

He and you were having a conversation at that 

$ 

8 

point? 




9 


A 

Yes. 


10 i 


Q 

What was the conversation on your part, 

what 

11 

was it 

that you said to him besides, "I'm just doing 

my 

12 ! 

job"? 




i:i 


A 

He told me, "Go away, you're a bastard. 

Why 

14 : 

don “ t 

you 

take my picture elsewhere from over here?" 

And 

15 

he was 

— 

they were also talking about the presence of 

16 

Mr. Claude 

Blanchard — 


17 


Q 

Who else was there in the picture? 


18 


A 

Claude Blanchard. He said that I was a 

bastard 

19 

because I 

did th^t to put his photo in the papers and 

to try 

•20 | 

tn incriminate Mr. Blanchard with Mr. Cotroni. 


21 


Q 

Who else wa& there besides Mr. Claude - 

- 

22 


A 

Mr. Claude Faber. 


23 


O 

Anyone else? 


24 

• 

A 

Mrs. Cotroni, Mrs. — 

« % 


25 


O 

Mrs. Faber? H 
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^ I think Mrs. Faber — there was a lady with them. 

There was Mrs. Cotroni, a lady with Mr. Faber that I thought 

was Mrs. Faber, and — 

THE COURT: How do you spell that? 

THE WITNESS: F-a-b-e-r. 

Q One of the things you said would help you to 

identify Cotroni's voice was the fact that people would call 
for Frank Cotroni and someone would answer; is that right? 

A Yes. 

Q And you say that the fact that people called for 

somebody and that the person who answered said he was Frank 
Cotroni would help you to place Cotroni s voice? 

A Would help me — 

q You didn't in fact know if it was somebody 

making believe it was Cotroni or in fact it was Cotroni, did 
you know? 

A I thought I knew it was Mr. Cotroni. 

q You thought you knew it? 

A I knew it. 

o That was from your experience of the time that 

he was going to push you through the wall? 

A No, sir. 

q It was different from that? 


Previous experience. 
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0 Previous experience? 

A Yes, sir. 

Q With Cotroni? 

A Yes, sir. 

0 You mean wiretaps? 

A Yes, sir. 

0 In other words, when somebody called and some¬ 

body rjot on the phone and said, "This is Frank Cotroni..." — 
A Yes, sir, or Mr. Cotroni. 

Q Or when somebody in Cotroni' s house would get 

on the phone and say, "This is Frank Cotroni," those previous 
experiences over the telephone before you had been threatened 
by Cotroni was the basis for your identifying his voice? 

A Yes, sir. 

THE COURT: Mr. Iannuzzi — 

MR. IANNUZZI: I have no further questions. 

THE COURT: I know you haven't, but I want to 
tell you, I asked my law clerk to see — I have a 
card index of interesting subjects that I find interest 
ing, and I may very well have abstracted that particula 
case. But I can tell you one that I tried. I think 
it was a counterfeiting case, and maybe Mr. Puccio 
was here at the time and he might identify it, I can't 
remember the defendant's name or the title of the actio 
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but it was a counterfeiting case, somebody called from 
Las Vegas, I think, and called the home of the defendant 
He was not in. He said, "Would you have," whatever 
his name was, "your husband call me at this and this 


number." 


The witness never heard this fellow's voice 
before. Sure enough, at the appointed time he, he 
gave him the time, the phone call came and they 
discussed the counterfeiting instrument, whatever it 


was. 


I admitted it into evidence. It was a point 
argued on appeal. Perfectly all right. 

MR. IANNUZZI: Amazing, Judge. 

THE COURT: Not amazing, logical. 

MR. IANNUZZI: It is to me. 

THE COURT: Logical, makes sense. 

You can argue it could have been any one of 
221,9999*000 people in the United States that coulu 
have made that phone call, but those are circumstances 
that are taken into consideration by the jury 

MR. IANNUZZI: What your Honor is saying, but 
then of course it would have to eliminate every 
hypothesis of innocence with it not being the person. 
THE COURT* That is not true. 


i 
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MR. IANNUZZI: If your Honor please, I have no 
further questions but I would like to read or press a 
request that we be supplied with the machines on which 
the recordings were made, the machines on which the 
playbacks were heard and the machines on which the 
secondary tapes were made. 

THE COURT: The very same machines, right? 

MR. IANNUZZI: If not the very same, just some 
of them. 

THE COURT: Maybe we can get the very same. 

Mr. Puccio, turn over the very same machines. 

MR. PUCCIO: We responded to this before, your 
Honor, both in court and in a letter to Mr. Iannuzzi, 
a copy to the Court, that we can't produce the same 
machines. 

THE COURT: You cannot produce the same machines’ 

MR. IANNUZZI: I suggest that it is difficult 
for the defense, again, without the tapes, without the 
machines, to in any fashion test these tapes to deter¬ 
mine whether they have been spliced together, whether 
they have been manufactured, whether they were, because 
of the fact that no one listened to these tapes, no 
one listened to the conversations, I mean, but that 
they were mechanically produced — 
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MR. PUCCIO: Your Honor — 

THE COURT: Is there any question of identifica¬ 
tion of voices on the tapes? 

.MR. 1ZNNUZZI: I wou Id suggest that there '.s. 

THE COURT: There is? 

MR. IANNUZZI: I would suggest that there is. 

THE COURT: I don't know whether voice prints 
are admissible in evidence, I have to decide that 
question very soon — 

MR. IANNUZZI: Bell has voice print mechanisms. 

THE COURT: Why don't you try it and offer it to me. 

Maybe the Government won't object. 

MR. PUCCIO: We have sufficient witnesses to 
prove who is speaking on the tapes. We have witnesses 
who have known the defendants for years. That is not 
a real issue. 

THE COURT: I am just trying to suggest to 
Mr. Iannuzzi, maybe he can bring in some testimony 
that these could not be the voices of these parties. 

MR. IANNUZZI: If your Honor please, I know that 
we have cases within recent times where the tapes and 
the machines have b^en made available to defense 
counsel for the purpose of making determinations and 
to be able to marshal the defense, and I would like to 

* > t * , 

■ 
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dc the same in this case. 

I may not be dealing with the President of the 
United States, but we are dealing with a person who is 
entitled to equal rights. 

TIIP COURT: Mo one says he does not have equal 

rights. 

MR. IANNUZZI: We are trying to get the machines 
and the tapes so that defense counsel might formulate 
some thoughts in reference to preparing ? defense. 

THE COURT: We will do the best we can. 

MR. IANNUZZI: We are doing the best v.-e car, 
but if the Canadian Government doesn't <-*ive us what is 
necessary then perhaps we should discontinue a prose¬ 
cution which would end up possibly in incarceration of 
a ,ierson who is protected under the Constitution of 
the United States to have equal rights before the law. 

THE COURT: Do I consider that a motion, because 
they can't produce the tapes? 

MR. IANNUZZI: You can if you wish, sir. 

THE COURT: Motion denied. 

We want to get the record straight, that’s all. 

MR. IANNUZZI: No question about it. I think we 
are doing a good job on that, at least. 

THE COURT: Anything further? 
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MR. IANNUZZI: Not of this witness, sir. 

MR. PUCCIO: I have nothing further. 

THE COURT: You may step down. 

MR. PUCCIO: Your Honor, with the exception of 
listening to the tapes, that concludes any evidence 
that we wish to present. I will report now on the 
request for records from the Bell Telephone Company. 

Yesterday we had Mr. Sovai of the RCMP make 
arrangements with the Canadian Bell Telephone Company 
to have a representative here on Thursday with the 
records and they consented to do that if any records 
existed. 


I am informed by Mr. Sovai today that in speaking 


to the Telephone Company representative he finds that 
there are no records available or any records they 
have been able to discover at this point, with the 
exception of, I believe, a record concerning Santo 
Mendollia's telephone number. There is a record in 
existence — Santo Mendollia was a subject of one of 
the Vegas projects, and I believe they have Telephone 
Company records which indicate the phone number listed 
to him during the time period involved here. 

The reason for that is because he apparently 
has the same number up until today. 
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MR. IANNUZZI: May I suggest -- 

MR. PUCCIO: As far as repair records, they 
have no records, as I understand it, which they can 
furnish. 

MR. IANNUZZI: If your Honor please — 

T1IP COURT: I am sorry, but I am looking for -- 
these are the cards I have on the subject matter. 

MR. PUCCIO: My experience with the Telephone 
Company in the United States is that thev only keep 
records for a short period of time, for instance, toll 
call iecords are only kept six months and -- 

THE COURT: So they wouldn't have it? 

MR. PUCCIO: In the United States they are only 
kept six months. 

THE COURT: How about up there? 

MR. PUCCIO: I don't believe they keep any of 

their records very long, and as far as determining, 

actting records on a telephone which is no longer -- 

which has been assigned to someone else, no longer to 

the person who had it in 1970,t I would think it would 

almost be impossible to get those records. But we 

* 

have made the request. They have agreed to come 
without a subpoena in the event that they have it, and 
it will be here Thursday morning. But as of yet they 
have no records. 

I 
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THr COURT: Even if they don't have it would 


they appear? 

MR. PUCCIO: To say they have no records? 

THE COURT: Yes. You can ask the Bell Telephone 
people that question. 

MR. IANNUZZI: Fine. So that Bell Telephone 
knows what we are interested in. Judge, I am not 
interested in Mendollia or Orsini's telephone or 
even Cotroni's telephone, I am interested in that 
service box into which these mechanisms were placed. 

MR. PUCCIO: I spoke to Mr. Iannuzzi and I took 
all the information that he gave me and I gave it to 
Mr. Sovai and I requested exactly what he wanted 
pertaining to all the Vegas projects and the terminal 
boxes and the servicing, et cetera; it's just that it 
does not — apparently is not in existence any longer. 

(Continued on next page.) 
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MR. IANNUZZI: My information is that it is in 
existence. X am not holding Mr. Puccio 

THE COURT* Why don't you put that testimony 

on to prove it is in existence. 

MR. IANNUZZI: The reason Mr. Puccio was going 
to get it was that it would save us time. I can make 
attempts to get it, but I thought we could shortcircuit 
it and get it here more quickly that way. 

We will have to get perhaps a deposition, Mr. 
Puccio and I would have to go up to C&naaa perhaps, 
after they assemble these things. 

My information is, Judge, upon information 
and belief, that they exist. 

MR. PUCCIO* I think I know where the mis¬ 
understanding is. I understand that the now famous 
Mr. Pierson was at the telephone company in Canada and 
was told to get a subpoena or a court order from a 
judge in Canada when he requested the records, and mayb«i 
it was inferred from that that the records existed. 

MR. IANNUZZI* It was not as simple as that. 

We have the man who. has identified exactly where they 

are. ’ t 

MR. PUCCIOt Then I wouldsuggest you call him 

as a witness. 

* * * 

T 

€ 


i 
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MR. IANNUZZI: Judge, I have a witness, can I 
put him on the stand? 

THE COURT: Please do that. 

MR. PUCCIO: Your Honor, with the court's per¬ 
mission, I am going to allow the Canadian witnesses to 
to home now because — 

THE COURT: Yes. There is no reason for you 
to stay. You are welcome to stay, of course, but tnank 
you for your cooperation. Of course if you can induce 
the authorities to even bring the tapes down we would 
appreciate it. In the meantime, I understand I will 
have transcripts of most of those tapes that have not 
been introduced for my reading. 

MR. PUCCIO: Not exactly, your honor. You will 
have all the logs and transcripts or tapes during the 
month of December 1970 and January 1971. The defense 
counsel have that as well. The only additional materia 
you will have are certain omitted logs whicn contain 
confidential information but don't pertain to this 
case. 

As far as all the other — 

THE COURT: There was a bulk of that, wasn't 
there? You told me — I thijik I saw someplace there 
were like a hundred conversations that I would be 
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looking at, no? 

MR. PUCCIO: There were probably thousands of 
conversations before December 1970 and after January 
31, 1971, which don't pertain to this case, which 
appear in log form and some of them I guess in a 
master tape in Canada. 

Those Mr. Patenaude has consented to let your 
Honor to listen to. 1 Jiink most of them would be 
in French but they would ma^ce provision for a trans¬ 
lation. It would take many, many hours, but your 
Honor could also inspect the logs. 

We have not asked the Canadian government to 
translate the logs in all these other thousands of — 
pertaining to all these other thousands of conver¬ 
sations because we have no use for a translation. 

THE COURT: I intend to take that material home 
and read it over the weekend, and I thought it would be 

in transcript form, translated. 

MR. PUCCIO: Is your Honor talking about the 

tapes we are going to offer into evidence? 

THE COURT: No. Other tapes that I can view 

and determine it should he turned over. 

‘ • * 

MR. PUCCIO: No, ife don't have that. We don't 

* * • 

* * . ' 

have all these other tjSg£B, There are presently logs 




A 13*1 


836 


for all the other convercations which are in French 
and are up in Canada and may also be — I'm sure there 
are other recordings that are on master tapes, most of 
it again, probably in French. We have never obtained 
that. It is at the Quebec Police Force Headquarters 
in Montreal and Mr. Patenaude offered — I tend to 
think its voluminous, volumes and volumes of logs 
and tapes not pertaining in any way whatsoever to this 
case, and Mr. Patenaude offered to have your Honor 
listen to them up in Canada. 

MR. IANNUIZI: May I suggest that it is re¬ 
peated and I don't ascribe any — 

THE COURT: I think the Canadian visitors want 
to make a plane. 

If you want to go on, it's all right, go. 

MR. IANNUZZI: I might just indicate that Mr. 
Puccio has several times indicated that these conver¬ 
sations are not pertinent. I suggest that they may not 
be incriminatory but they may very well be fit material 
for use by the defendants or even — they may even have 
some relevancy because of the fact, as your Honor has 
so well indicated, people don't talk about heroin and 
cocaine, they talk about Christmass trees and shoes, 
etc., and the man who testified, Mr. Couture, said he 
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made determinations, subject to determinations, it 
may be there are other things that are relevant 

indicating things like — 

THE COURT: Mr. Iannuzzi, I try to keep my 

I 

eye on the bail. I am just trying to determine wnat 
is admissible. 

Suppose it was shown that the parties, tne 
defendants, spoke 500 times before they even started 
to record thi 3 , that was something that was never 
recorded, doe 3 that mean what was recorded should be 

barred? 

The next step: Does that mean because something 
that was recorded in another conversation and on anochei 
day that was destroyed should bar the conversation 
that was recorded? 

MR. IANNUZZI: I understand what your Honor is 
saying. But I am suggesting that that uoesn’t mean 
that there can be a process of selectivity where cue 
prosecution can pick things and perhaps distort then- 
selectivity out of context the actual thoughts. 

THE COURT: I think you are using a phrase in 
different context. Everybody is wary of any discretion 
the government makes, selective prosecution, selective 
evidence. The government selects evidence every rime 


/ 
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it presents a case. 

MR. IANNUZZI: Yes, I understand tnat. 

MR. PUCCIO: I might say, your Honor, if we 
had a live witness who overheard twenty conversations 
iu a restaurant and only t**tiU*d to five, we wouldn't 
as far as the defendant — we would have, as far as 
the defense is concerned, a less desirable situation 
than we havenow. 

Here, as far as the conversations are concerned 
that we are offering, we have the actual conversations 
recorded. 

THE COURT: The only real problem I have are the 
legal issures I alluded to. I am paying little atten¬ 
tion to all the other arguments about failure to have 
the dial number on the tape, the destruction of the 
tape, the — as long as I find it is in good faith 
and there is nothing in the evidence that indicates 
that the destruction was anything but in good faith, it 
was a routine matter, and Mr. Iannuzzi brought it out. 
They never intended to use this as evidence. It was 
part of a general investigation. 

MR. PUCCIO: Which is the problem your Honor is 

concerned with. 

THE COURT: whether it was ’’.awful to wiretap 






839 



A 1344 

and, if unlawful, whether it is nevertheless admis¬ 
sible here, and the subsidiary questions whether if it is 
admissible, whether or not it is admissible in Canadian 

courts after June 30, 1974? 

Even if it is not admissible there, whether it 

nevertheless would be admissible here. 

I just reread a part of Toscanino and it is 
very interesting, something that was hidden there and 
I didn't realize that Judge Mansfield said flatly that 
Title 3 has no application extraterritorially. He 
does bring in one Q* the definitions under 25:10 wnen 
he says that the telecommunications means tne use of 
telephone wires in this country or through this country, 
but that is the closest he comes to Mr. Iannuzzi's 
argument. 

MR. PUCCIS): I might also point out, your Honor 
THE COURT: At any rate, those are the issues 
before me. That', why I say, this entire hearing for 
my purposes - maybe I exaggerated or minimused when I 
said it was a two hot r hearing, but it certainly snould 

not have taken more than a day. 

But tocmuch irrelevant material is going in. 

But it may serve a good purpose because if the de- _ 
fendants are convicted, with all this pretrial dis¬ 
covery, I can't see how they can ever claim that the 
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government hid anything* So I have a little comfort in 
that. Maybe it's not all wasted. 

V < 

(Continued T&ut ,t p#ge.) 
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MR. IANNUZZI: I might suagest that at nacre 


1 pm 

2 

279 of Toscanino, the Judge does indicate that the 


3 

intended use of Title 3 was to refer to communications 


4 

through our nation's communications network. 


S 

THE COURT: I read that. 


6 

MR. IANNUZZI: This is one of the claims of 


7 

the defense. 


1 8 

May I proceed, sir? 


9 

THE COURT: Yes. 


10 

JACK KOPPELL, called as a witness, having been 


11 

first duly Sworn by the Clerk of the Court, testified 


12 

as follows: 


13 

THE CLERK: Will you state your name and spell 


14 

it for the record. 


15 

THE WITNESS: Jack Koppell, K-o-p-p-e-1-1. 


16 

DIRECT EXAMINATION 


17 

BY MR. IANNUZZI: 


18 

o Mr. Koppell, what is your occupation, sir? 


19 

A I am the Director of Engineering for Pacesetter 


20 

Communications Corporation in New York City. 


21 

o And what is Pacesetter Communications? 


22 

A Pacesetter Communications is a manufacturer and 


23 

distributer or telecommunications products. 


24 

THE COURT: Will you spell that name. 


25 

THE WITNESS: P-a-c-a-s-e-t-t-e-r. 



• V , , . • 
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Do vou have any degrees, in reference to 
p 1 metrical or telecommunication engineering? 

A Yes, sir, I am a degrees electrical engineer. 

An* T have taken numerous courses in telephony. 

0 And can you give the Court some indication of 

vour background, your associations, your professional exper¬ 
ience? 

A I soent ten years with AT&T Long Lines Depart¬ 

ment. 

n What is the Long Lines Department? 

A That is the department within the AT&T, within 

the Bell Bvstem, that provides intercommunication between the 
States or in between States. 

Five vears were spent in New York City in the 
Plant raoartment in a test board capacity. 

Five years in an engineering capacity in the 
Area Engineering Office. 

After that, I spent eight years with Litton 
industries. The major project during that period was as the 
nronram manager for a project that involved a world-wide 
department defense network, wherein our division was the inte¬ 
grating contractor for fotyr independent telephone companies. 

would telephone cal^s between the United States 

a 

and Canada. in vour experience, be utilized in the United 
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States telecommunications network? 

A They would. 

n Would calls between Canada and Mexico utilize 

the United States telecommunications network? 

A They would. 

0 I'm qoing to ask you to assume certain facts, 

it vou please, for the purpose of makinq a determination and 
ooinion. I am going to aek you hypothetical facts, and 
based thereon, I will ask you if you have an opinion. 

I'm going to ask vou to assume that on a par¬ 
ticular phone — 

MR. lANNUltij Withdrawn. 

o Have you any experience with Canadian Bell 

T*»l*nhone equipment? 

A well, most of the equipment that is made by 

Bell of Canada is made by the equivalent of their Western 
Electric. Generally speaking, they share patents, or they 
work under oatent arrangements. And the telephones that are 
produced hv or rather, are used by Bell of Canada are identic il 
to the telephones that are used in the United States. 

t 

o And have you become Ifamiliar with the equip¬ 

ment used by Bell of Canada? 

A Only inasmuch as that it would be very, very 

similar to the equipment that is used by the Bell System in 


T 
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th»» United States. 

O j I am going to ask you to assume that there wouljd 

be a tel«Dhone in an exchange, a 677 exchange, and th^ a 

£ 

lineman climbed a Dole and tapped directly into that phone 
bv hookino a wire to the terminal ends, carrying the drop 
wire to a location, and at that location, attached the wir 
to an automatic starter, and an automatic recording device; 

I am going to ask you further to assume that 
another ,none, which was a public phone — Let me ask you 
as an aside. Does a public phone have the same kind of terminal 
.box as an ordinary phone? 

A It would look similar. The box would look 

similar. There are additional wires on the public telephone 
f ° r the nurpose of collecting the money. But it would look 
the same. 

° Well, does a public telephone have a terminal 

box in the same olace on telephone poles? In other words, 
would they be in the same boy with private wires? 

A It C^ld.wpffy w»Il be, yes. 

° would you ^ssume further that there would be 

another 667 exchange number, public telephone, end this too 
was -- two of these tejnpji&ale of this phone were attached to 
a wire w^Ich became a drop wire which was brought to the 
same looation as the fir*t, aiylthis, too, was oonaectecj 


st 
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with an antomafir starter and an automatic recording machine 

And I would ask you to consider that there woulc 
he another phone on a 488 exchange. And that this phone had 
<♦•«? terminal point in a terminal box in a garage: that it was 
a two oart box, that is to sav the incoming lines came in on 
one side of the — and the apartment line was on the other 


side. 


Just mav I have a piece of oaper so I can try 


10 to draw what vou want? 


THR COURT: You have a diagram, don't you? That 
Rxhihit. Aren't vou fellowino that? 

MR. IANNUZZI: Yes, we have that. 

THR COURT: Whv don't vou show it to him? 

MR. IANNUZZI: Well, we actually have slides of 
this, also. 


17 o 


THR COURT: All right. It might be easier to 


follow. 

% 

MR. IANNUZZI: May I have this marked for iden¬ 
tification purposes, if your Honor pleases? 

Does Mr. Puccio have the photographs of the 

desicrn made bv Mr. LaVallee? 

* 

THR COURT: I thought you produced one, too? No? 
MR, IANNUZZI: I produced some pictures. I have 


a 4 bv 4 picture. I didn't bother to bring it in, be- 
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cause we have the slides. I don't have the diagram. 
I have a copv of a diagram. 

the COURT* All right, do you have it so far, 
Mr. Konoell? 

TTO WITNESS: So far I have two phones in the 

. t,C1 exchan se. One orivate phone. One pay phone, 

o Yes. 

A ^nd a third phone someplace in the 488. 

0 Yes. 


miles apart? 


and 667, are co-located, or are they severe] 


THE COURT: i didn't mean that, Mr. Puccio. I 


meant -- 


MR. PUCCIO x The slides? 


the COURT, The layout showinp the wires coin, 
from house to house. 

MR. PUCCIO: we have the slides. 

THE COURT: Only on the slides? 

MR. IANNUZ 8 I* i have some photographs. 
the witness: If you will keep describing it. 

0 T will describe it to you. 

* TWO Phone, in 667, on. pey phone, one private phone, 

0 NOW ’ We hav * a Dhon « i" 488. It is in a different 

>*chance, and it is in a different central office. 
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Okav. 


O A person rented a telephone under the ordinary 

intention of having a private wire. And the wire was rented 
in a 4 8B exchange. In fact, the ohone terminated in the same 

hoy as a ^88 number tn *' ■—stion. 

And then someone — * 


A fourth phone? You are descnbinn now a fourtl 


phone? 


O Pardon me? 

> • 

A Is this a fourth phone you are describing now? 

o T,et 1 s sav it is 3-A. There is a third phone 

which is 488, and then there is a second phone rented by an¬ 


other nartv. 


Okay. 


o Under a subterfuge, merely to have the terminal 

«nds in the same terminal box as the first phone. 

A Okav. 

o An* someone came in and disconnected the instru¬ 

ment that is on 3—A, the 3-A phone. 


Yes. 


•2T. 


o And thereafter put an induction coil between the 

two nhones in the same terminal box and connected the susnect 
phone, if r can re*er to the first phone as the suspect phone, 
H,,t- one end o * this induction coil connected the Central Offic 


S 



fl 1353 

Koppell - direct 847 

Service T.ine of the second ohone to the other end. And there 
v*»re several Central Offices between the 4 88 exchanqe and — 

A 667? 

o And let's say that the telephone was thereafter 

throuah the Central Office of the Police Headquarters, brouqht. 
hack to Police Headquarters, where an automatic starter and 
an automatic machine was attached to that second wire. The 
second wire, so-called, in other words, the second number, so- 
called, and when contact was made, the line was left open for 
a neriod of perhaps a year or a year and a half. That the 
"•xchanme of the Police Department was comoletelv different 
from 488 and 677. And that it was separated by some eiqht 
miles from the 488 exchanger 

Consider further that another phone, a 256 ex- 
chanoe. aqain completely separated by Central Offices from 
*89 and 677. was tapped into in the same fashion as the third 
ohone, that is to sav, there was an induction coil by means of 
a wire that was opened for six months or a year or a year and 


a half, connected into Police Headquartersy 

Assume if you would that there were eight such 
telephones, and that in Police Headquarters, in fact, there 
were etoht phones that were open on a twenty-four hour dedicated 
basis, connected with phone* — one phone in the 488 exchange, 

l 

and two phones in the 566 exchange -r make it seven phones that 
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wo r ^ onen totally in the Police Headauarters Central Offices. 

w e are dealinc with the 677 exchance, 488, 256 
exchange, 817. 849 exchange, 274 exchanae, 256 exchange, and 

P 

17 * exchange; 

Now, I would iust add one further note, that 
there would he an additional phone which'was tapped into for 
a verv short oeriod of tim» that was in a hotel. It was a 
rmhlio nhone booth, where someone went into the basement, into 
thP terminal box, and hooked directly to the end terminals of 
t-be nhone. directlv into a portable recorder: 

I want vou to assume further that on occasion 
there ^as an indication of bad connection, not very often, per 
haoR, but there was an occasional indication of bad connection 
n* the said lines — 

MR. TANNUZZIs Mav I iust have a moment, sir? 


IH 


(continued on next oaae.) 
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° I want vou to assume further -- Withdrawn. 

I want you to assume that these induction coils 
were not of standard manufacture type, but were put together 
bv non-nrofessional individuals. 

'Jr' 

I want you to assume further that on occasion 
a circuit was loose in the Telephone Company Central Office, 
an^ an emplovee mioht have seen one of the rotary switches 
ooen. and i* no conversation were contained thereon, he might 
have closed it. and a phone call might have been made to the 
Central Office — to the Central Office of the Police Depart¬ 
ment and to the Central Office of the number or terminal box 
to ooen the line again. 

I would like to know if based on those facts 
vou would have an ooinion with a reasonable degree of telephoi 
whether or not the said setup of the telephones and the tag¬ 
ging thereinto diminished or interfered with the intended use 
of the Pell System or Bell equipment? 

Let me add one further thino? In finding the 
wires — In finding the wires, a person cut through the insu.lj 
tion of several of the terminals to find the Droper wire for 
which he was searching, that he cut through the insulation 
down to the wire itself, and that these were left in that com 
dition, that these dedicated jrires, —« the injured wires — 
let me sav the wires through which the insulation was cut, 
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„„ ,„f, Mr » considerable neriod of fine, and remained so 

„„H1 eh is date, as far as we know, and consider that these 

dedicate* wires in the telephone exchanae o* the Police nenar^ 

ment were open *or approximately a vear, a vear and a half, all 

the time, and assume further that durina the same time the 

Police nenartment was undertaking that Proiect — Withdrawn. 

Just assume those facts. 

>v Can T ask one question? This is a dialed-un con¬ 

nection from the Police to thi -* induction coil which is now 

monitorina the susoect ohone? 

n Yes, it would be in the same terminal, or outside 

or near the terminal box of the suspect nhone, connected to the 
susnect nhone so that the two phones in the terminal box would 
h>f» connected hv wav o^ an induction coil, and then it was 

hack to the Central Office -- throuoh the Central 
office of the Police Department into the Police Department via 
an automatic starter, and into an automatic recorder, and then 
the nhone call would be made to the rented number, and the line 
was V®nt onen for nossiblv a vear to a vear and a half. Do 
von have an opinion as to whether or not this svstem. as de¬ 
scribed, diminished or interfered with the intended use of the 
t-plpnhones, the Dell System and the Bell ecuinment? 

\ mh« line is dialed up *rom the Police, left open, 

and it's — and the switching ecruipment that is in between the 
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2 AAP exchange and the Police Headquarters stavs up? In other 

3 words, it is dialed once and the number stays there? 

I 

4 All ricrht, the first comment would be that the 

5 ecruiDmant per se was not desiqned to function in that caoacitv, 

6 o What equipment? 

7 A The telephone equipment — the switchinq ecuio- 

8 ment. in the Telephone Central Office is not desioned to stay 

9 no permanently, as you would call it. This rotary switch that 

10 you are talkina up is a — you could call it a motor-driven 

11 selector switch that ooes up and rotates around. That switch 

12 itself has like a wipinq action on the contacts, and in the 

13 course of a dav it may qo up and down a hundred times, and that 

14 wnu'M tend to keen the contacts from oxidizinq. if you would 

15 'Mai it once and leave it there, you would say that that par- 

16 ticular switch itself would stay in the up condition. That is 

17 not the wav it was intended to be used. The lines, of course, 

18 between the Central Offices -- in between the Central Office — 

19 o Please assume in some cases there may have been 

20 un to hal* a dozen Central Offices from the Central phone to 

21 j the Police terminal point. 

22 * Those lines, qenerally speakinq, are engineered 

23 on the basis of traffic statistics, which say that — let's say 

24 between the 448 exchange and the Poll e exchanoe there was 


25 on ouch traffic to lustify the ‘-con struct ion of let us say three 
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d*»atented naths between those eschanoes. 

n what do vou mean bv that? 

a In the telephone network, to aet in between two 

exchanaesf or two cities, you would decide that vou have eh 0 unh 
tragic — enouah calls between exchanoe number one and excharjoe 
number two to route the call. 

In other words, when somebodv picked ud the 
nhone, let us sav, in the 4*8 exchanqe, and wanted to daal a 

number that was in the same exchanqe as the Police — let us 

lust sav. that that is 123 exchanqe — the switching eauinnenti 
would seek out a oath between 448 and 123. 

Now, the amount of direct connection in between 
those two. if any. for there may be none, because those two 

nlanecs are remote, and there is not a communitv of interests 

v/bere neonle call back and forth, but the amount would be deter¬ 
mined. based unon the statistical orobabilitv that the Telephone 
company would have, perhaps, three or four or five pairs of 
wires between 448 and 123, so those pairs of wires are called 
trunks that no between Central Offices. So now, if a trunk 
line was Vent no constantly, that would diminish the probability 
o* somebodv In the 448 exchanae from reachinq the 123 exchanqe 
on a direct trunk basis. 

Now, the switchinq equipment is also desianed for 
an alternate route. If that direct connection is busy, it miqh: 
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se “ v 0 ' dt a Parent oath. In other words, built into the 
Toaic of telenhone switching eouioment would be, say, if the 
route between 448 and 123 is busy, to route the call via a 
different. Central office. 

Now, the exact configuration in Montreal I am 
not familiar with, and I do not know how or which way it would 
be done. Generally sneaking, there would be some dedicated 
trunks in between. and then a method of alternate routing 
so now the dialed-uo connection that was left up permanently 
would diminish the orobabilitv of getting through on the direct 
’-oute, and would cause a shift of service to an alternate routs, 
and, d* De nding on tha time of day that the dialed~up connection 
was made, and the condition of the telephone network at that 
time, von would have one or two or three or four Central Offices 
that those trunks would be tied up to. 

'T’HE COURTi We will take a five minute recess. 

(Recess taken,) 

THE COURT: If you want to know about authentica<- 
tion, vou might read Section 226 of McCormick on Evidence, 
the Handbook Series, 

MR. IAMNUZZI: Section 226? 

THE COURT: Yes. 

MR. IANNUZZI: On evidence? 

THE COURT: McCormick on Evidence. 
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954 


MR. IANNUZZI: Yes. 

Shall we proceed? 

THF. COURT: Yes. 

DIRECT EXAMINATION 
pv mr. TAMNUZZI: ('-ontinued) 

O Mr. Koppell, would you continue with your oninijn? 

A Just to backtrack a little bit, I believe I am 

answerinn the ouestion that was directed at me that said what 
harm or Interference would come to the telephone network bv 
such an oneration? 

o what interference or harm would come not onlv toj 

the network. hut the service and the use of the eouipment — 
intended service and intended use? 

A Number one, I mentioned that the switchincr devices 

that were used to make or complete the connection in the Centrsl 


offices were not intended for a full-time usaqe, rather an ud- 
and-dnwn usaae, instead of a full-time usaae, and more than 
likelv, thet would cause them to fail much earlier had they 
not been. 

r 

I believe I mentioned secondly that the full¬ 
time usaae of the facility between the Telephone Central Offico, 
which T called a "trunk" would serve as a blockade to the tele- 
nhone network to some decree because it would reduce the number 
of trunks available. It would like take one trunk out of 
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Would that be equivalent to say an office which 


*ad *our or five trunks into it, although maybe there are ten 
telephones, anticipating that onlv f"ur or five would be nec¬ 
essary to handle all the traffic, and somebody opening a wire 
would totally take that out of the use of everyone in the 
office, but this would be on a broader scale? 

A The scale would depend on the number of sub 

scribers served bv the particular exchange. Exchanges in New 
vork Citv could have up to 10,000 subscribers. That would be 
a maximum of course, but I mould envision other exchanges with 
a thousand, or as low as a hundred. 

The exact amount of blockage or degradation 
would be somethina that vou could calculate on the basis of 
exactly what was there, and taken awav, by this type of usage. 

In a«. .ition to the Central Office, the path thro lgh 
the centra 1 Office — In other words, a switching system you 
would think has an input and an output, and there are a limited 
number o * links through the switch that exists, and by keeping 
the link permanently tied up, once again that would be a degrad¬ 
ation of service in the exchange. 

Of course, a link is tied up everv time a phone 
call is made, except vou would anticipate that the link is tied 
uo six minutes per call on an average, and depending on the 
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numV^r Of calls, but certainlv not on a full-time bas e 9, so 
th« naths throuah the switchina system would be diminished. 

Of course, vou mentioned in the beainninq about 
cuftinn insulation on a wire. It is Dretty obvious if you cut 
— that the insulation is there for a ournose. If you cut thajr, 
that is ooina to eventually lead to trouble. The wire would 
tend to oxidize, and could become brittle and break, et cetera 
0 Could vou indicate whether or not, when vou have 

seven lines in the same exchanqe, what would be a dedicated 

line? 

a wen, vou have to be careful in telephone termin-- 

ninav, between a dedicated line, and vou mentioned orioinallv 
a nrivate line that was rented. Perhaps it is easier for ever” 
bodv to understand when we used to call it POTS, Plain Ordinary 
Talenhone Service, which everyone has in their home, and a 
nrivate line or a dedicated circuit would be somethinn that 
was oermanentlv established between two locations, and our 
terminology here in the United States is a private line would 
be somethina that was established on a full-time bases. 


(continued on next pace.) 
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o Well, I am not sure that this would be so. In 

the stock brokerage business, they use telephone lines that 
are dedicated lines for their tickers, et cetera? 

A Yes. 

Thev do not qo through the switching equipment. 
When you oick up your phone, you have a dedicated line that 
ooes between vour phone and the Telephone Central Office, and 
from there to the rest of the world. You share that with everv- 
bodv else that would have an opportunity to use that. 

0 If the Police Department had in their Central 

Office seven phones open constantly, what, in vour opinion 
would that result in as far as intended use of the telephone 
service and the telenhone equpoment? 

A It would diminish the capability of that Telephone 

Central Office to serve everybody in the Central Office, because 
of those seven POTS that were up all the time. 

° Well, what would be the ordinary number, say. in 

a citv the size of Montreal, which I would assume has a poDula- 
tion of two million people, what would be the ordinary Central 
c^fice — What would the ordinary Central Office handle? 

In other words, in a cosmopolitan area as New YorJ:, 
what would a Central Office handle? 

A That's difficult if not impossible to answer. If 

vou take three digits, the next four digit* leave you with the 


1 
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possibility of ten thousand addition,! numbers. Very rarely 
vou ever tied an office with ell ten thous-rd numbers 
use d un. Generally speaking, an office would be established 
in an area with as little as 500 or a 1000 people. With the 
etrst three diqits the same, and the next different, depending 
„„ the ace of the office, where exactly it was located, would 

reallv determine the number — 

o HOW many dedicated lines or direct lines between 

the central Office might you anticipate there being? 

A once again, that's difficult, because it depends 

_ Just to back up a little bit: 

The Telephone Company network is desiqned on 

heirarchv basis, where your first attempt is usually made on 
„ direct trunk route, which would mean for instance from the 
,00 exchange to the 123, which I mad. the assumption was the 
Pol ice exchange. That would be the first attempt to make the 
connection. Tailing that connection, it would be an alternatj- 

, . W- j>n riff ice which is considered of a 
route that would be to an ofrice wniui 

Maher level. 

in other words, the 448 would be what they call 
an end office, or the last stop, so to speak, and then it would 
h,y. direct trunk routes to 123, or might not haye direct trunk 

routes to 123. 

TO qive you an analysis, in the United States, 
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from the North Rronx to the south of Brooklyn, more than likely 
there does not exist a direct connection between those two 
Central Offices, and there may be four or five Central Offices 
that that call proceeds through to reach its end office. 

o Well, if you could estimate the anticipated num¬ 

ber of lines that a Central Office might have, using the most 
In other words, sav 7,000 subscribers, which you would describ® 
as a fairlv busv Central Office — 

A Very busv. 

To give you something typical that you are relat • 
inn between two Central Offices, eight miles apart in the city 
o* Montreal, I would auess that there would be somewhere be¬ 
tween three and ten direct trunks in between those Central 


offices. 


If the Police Department used up seven of them 


on a dedicated bases — 


A I mentioned the 448 exchanoe, which yc* said there 

was like ten. They may have used up two of the ten. 

O Would you estimate that as being a substantial 

interference when thev were using seven at one time? 

A I would sav that there would be an interference. 

The word "substantial" — The telephone network, you have to 
understand, is designed to function on alternate routing bases, 
i f vou do not complete on your direct route, you alternate routo. 
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When vou alternate route, it is not as economical, because 
now vou use un one trunk to the intermediary Office, and then 
the second trunk to the place that vou want to get to. 

o when vou have a dedicated line, does the Teleoh(^ ne 

Companv charge a different rate than for Plain Old Telephone 
Service? 


A Yes, substantially different rate. 

o Substantially different? 

% 

A Yes, sir. 

o If the Telephone Company were aware of the fact 

that vou wished to have a dedicated line, would they rent you 
one on the same basis as a POTS? 

A No. 

O Is it intended by the Telephone Company that the 

nerson who rents the telephone wishes to keeo it off the line 
twentv-four hours for a yaar? 

A No. 

o Let me ask you about diminution of specific tele 

nhones involving the 677 exchange, the ones that were tapped 
directlv into. 


22 

23 

24 

25 


Would there be interference with the intended — 
interference with the intended use of the telephone as a resultj 
of being tapped directly into it, as indicated bv the hvpothetiica 
ouestion I gave vou? 
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Would there be interference with that particulai 



telephone? 


The use of the teleohone service, and the in¬ 


tended service? 

A Of that specific telephone? 

Private service rendered *v a subscriber as a 
result of the tieina-in directlv to it bv wav of a tap? 

A Unless he did a botched iob, it shouldn't but 

i hev cut. the insulation, if thev made a ooor connection - 
Is it vour testimonv that a direct cap do<^ r et 
diminish the service of the telephone? 

A I could measure that the service has bee-, dimin- 

Iste^ with an instrument. 


There is a measurable interference with the 


service? 


A On that bases, ves. e 

T,et me ask vou what does interception mean ip 
terms of teleohonv and the Bell System — What is an interneo- 


t ion? 


An interception. I would sav, would be a hear!no 
* "'*"**"* that was beina transmitted bv a third — between 
nartv one and partv two, and a third partv happened to hear 


that nessaae. 


Tn ordinary telecommunication understandina, is 
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intervention in interference with — the obvious 
ppc'n with i message? 

A MO. 


9611 

interfer 


?continued on next pace.) 
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0 Is it necessary to terminate the call so that 

it doesn't reach the destination of the interception? 

A No. I think that perhaps to qive you an 

example, you might refer to the operator that comes in to ask 
you for the extra nickel in the phone a a an intercept operator 
0 As a matter of fact, that is what it is called, 

isn't it? 

A That's correct. _ 

MR. IANNUZZI: I have no further questions at 
this time. 

THE COURT: Do you have any questions, Mr. yinr? 

MR. KLAR: No questions. 

MR. ROSENTHAL: No questions. 

THE COURT: Do you have any questions, Mr. 


16 


Puccio? 


17 


ME. 


18 


CROSS-EXAMINATION 


19 


20 


DY MR. 


PUCCIO: 

0 Mr. 


PUCCIO: Just a couple. 


Koppell, you worked for AT&T for ten years. 
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was it? 

A 

0 

that is used 
o 


That's correct. 

I suppose you are familiar with the procedure 
by law enforcement agencies to conduct a wiretap 




f a telephone? 
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i.opE&li3i£0s 
A I would guesr that there was many, many ways 

of doing it. This is a particular way cf doing it. Most 

certainly you could do it a lot easier than this. 

q well, let's take it the way that it was done 

in the hypothetical example Mr. Iannucci gave you. 

Is it your testimony that there would be no 

diminution of service on the so-called suspect phone; in 
other words, a person using a suspect phone, if the intercep¬ 
tion was done properly, or the wiretapping was done properly, 
would not notice that the phone was being tanpec? 

A That's correct, he would never know xt. 

0 so in using that phone, the subscriber would 

not have his callinterrupted or the voice on the other end 
of the phone - the reception would not be diminished, the 
voices would not be any lower or anything like that, is that 

correct, under normal conditions? 

A Well, you mentioned a bridge tap. We men 

| tioned two different things, one was a direct tap and one 

was a tap by an induction coil. 

An induction coil tap you should never , 

could not measure that it was there, it would not detract 
from the level. 

A bridge tap connection, whick I woul< 

wires, more than likely would 
a direct connection to tne wires, 
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2 create some level of reduction, depending on how expertly it 
•) was done and how closely it was done to the wire, but — 
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0 But you say — 

A The person that was using it would not be able 

to know that it was on there unless you made some — 

0 Aside from some scientific calculation, I think 

you referred to some equipment you might use to determin*' 
diminution of service, would there be any noticeable 
diminishing of service by the use of either of those two 
methods, either the bridge tap or the induction coil tap? 

A The subscribers would never knew it. 

0 Now, you were also asked about a situation where 

a call is placed, let's say, from phone A for phone B and the 
wire is kept open for a long period of time. Are you fami¬ 
liar with that type of situation? 

A Yes. 

0 In the City of New York when you vrorked for the 

telephone company, was there any law or regulation of the 
telephone company that prohibited one from doing it? 

A To me that's wiretapping is what you are saying, 

is there a law that exists against wiretapping? 

0 Let's take this situation: Could I pick up a 

telephone today and call an agBnt in the Bureau of Narcotics, 
or let's say the Drug Enforcement Administration, and both 
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of us would not hang up the phone and we world just leave 
i tne line open, if I paid for the call, v/ou^tl I ha permitted 


to do that? 


A In New York City there is message units sc that 
you would be paying so much per minute and yon could do that, 
yes. 

0 Provided I had the money to and I wanted to pay 
for a year long call, is there any law against that? 


0 Is there any regulation of the telephone company 

that forbids thatthat you are aware of? 

A No. But I would say this, the telephone com¬ 

pany would — you would more them likely get into quite a bit 
of trouble with it because it would fall down for various 
reasons. The system — 

Q If every time there was some difficulty I hunr* 

1 up and dialed the number again — 

1 A And pcid again? 

| 0 And paid for all the time I spent on the phone. 

Would there be any o bjection to it on the part of the tele¬ 

phone company? 

A well, I think they nrobably would tell you tha 1 : 

,/hy aon't you get a private line, but — 

1 

0 In your experience, has the telephone company 


/ 
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ever sent letters or brochures to individual subscribers 
when they obtained a telephone, notifying them that they 
shouldn't make a long telephone call, let's nay a two-week 

telephone call or a month telephone cal2? 

A Not to my knowledge. I might just add, in the 

long line department surveys are made, and i* there were 
considerable amounts of what we call traffic in between 
those two locations, we would tell the company that, "Gee 
whiz, why don't you get a private line?" because the lone 
lines people were in the business of selling these direct 
dedicated private lines. So if they used it very often, 
they might tell him, "Hey, you are calling Georgia often. 

Why don't you get a private line? 

0 That would be a recommendation made by a 

telephone company representative? 

A That is correct. 

0 But in your experience, the telephone compan ' 

has no objection to the length of any particular call one 
miaht make as long as the subscriber is willing to pay 
for it? 

A That is correct. 

0 And if a subscriber, let's say, in Hew York 

City made a telephone call for two weeks from Brooklyn to 
the Bronx, would that interfere with the telephone service 


/ 
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of other telephone subscribers in Brooklyn or the Bronx 
any place in between? 

A You are saying the marginal — it would not 

interfere with the service of everybody else? It's one 

of the things, the telephone network is designed on the 
basis of probability, and the probability is that you are 
going to have X amount busy at a certain time, and when you 
change the basics of the probability by making a full time 
instead of a short time, it changes the configuration of the 

system. 

Now, to what extent, that is the next question. 

0 To what extent? 

A As 1 say, that depends on how many there are. 

Between two busy exchanges in Manhattan, you'd never know the 


difference. 


Let's take a city like Montreal and say that 


sev en or eight telephones at a given location are used to cal] 
other locations continually for a month period, is that going 
to interfere to any great extent with the telephone service 
in Montreal where I am sure there are tens of thousands of 


telephones? 


A Stays open all the time or redials? 

0 Every time there is some difficulty, or ever, 

on a periodic basis there is if there is no difficulty, the 


l 
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numbers are all redialed? 

A Well, the telephone equipment would be th 2 

thing that would suffer by leaving the circuit up all the 
time because it is not built for that kind of service. 

Whether ail the other subscribers in the police exchange 
would be degraded by it ecmewhat, or perhaps as time went on 
the telephone company put extra lines in to take care of 
that —in other words, if an engineering study said you 
need ten lines between locations — two locations and, why, 
you had a lot of overflows, I mean this is measured, for 
instance, and you would know that you would need — you iav*> 
overflow traffic that are not completing on a direct route, 
you would put in twelve next year or fourteen — that would be 


a standard way. 


The second year, you'd never know th® 


difference. 


In your experience, and directing your attention 


to telephone poles and terminal points at telephone poles 
or in basements or wherever, in your experience have you 
noticed that insulation on wire is removed near a terminal 


21 point? 


22 Maybe I should put it this way: Isn't it a 

2;t fact that there are very often exposed wires at terminal 

24 points with no insulation? 

25 A Well, if there are no insulation, it should 
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be in an indoor location, let's say, but the insulation is 
removed for the last piece before you make ♦-he connection; 
you have to remove the insulation to make the connection a- 
the connection point. 

0 And isn't it a fact that because of weatr.er 

and other conditions after a period of time that exposed 
wire becomes brittle in the ordinary course and has to be 
changed,or are tnose wires at terminal points on telephone 
poles there forever? 

A Well, usually you would insulate that box if 

it was out on the outside or if you had a splice, you woul< 

tape it up and seal it. 

If you can envision a wire th^t came from a 
pole to somebody's house and there was a break in the middle, 
let's say by a tree or a squirrel bit into ths wire, thit's 
not — that is exposed to the elements and that break in in¬ 
sulation is going to eventually cause a failure. 

MR. PUCCIO: No further questions. 

REDIRECT EXAMINATION 
BY MR. IANNUZZI: 

0 You indicated that the telephone company has 

no objection to persons using a phone if they pay for it, is 
that correct? 

A Generally speaking, yes. 
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And in New York you say there is a message 
unit system and therefore you pay for the service if you keen 
it open? 

A That's correct. 

0 And if you are in a situation like Montreal 

and there is no message units and you are paying six or seven 
dollarsfor the service and you are using dedicated lines 
twenty-four hours a day, are you paying for the service? 

A No. You are not paying fcr a private line 

service, you are paying — 

0 And the telephone company would be willing to 

rent private lines to people if they wanted it done? 

A I would imagine that they would. 

0 Isn't that what business they are in? 

A That's correct. 

0 If somebody steals their service by subterfuge 

of wanting a Pots, plain old telephone service, and uses it 

for a dedicated line, are they not in fact — 

MR. PUCCIO: Your Honor, I object to that iu’S- 
tion. There is clearly no service being stolen it 
the telephone company does not tell you that you can't 
do that. 

THE COURT* It is objectionable for a diferent 
reason. This witness demonstrates no expertise on 
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the policy or the charges of the Canadian Bell. 

MR. IANNUZZI: We have it in evidence already. 
Judge, from Mr. Lavallee; he testified to it. 

THE COURT: I will pay no attention to it. 

Go ahead. 

MR. IANNUZZI: It is in evidence. Judge. I 
am asking him on a hypothetical basis. 

THE COURT: Why ask this witness, who professes 
to know nothing about it? 

MR. IANNUZZI: I am asking him whether or not 
the telephone company has a different service for 
people who want a dedicated line. Judge. 

THE COURT: Do you know that up in Canadian 

Bell? 

THE WITNESS: I would assume that they do be¬ 
cause — 

THE COURT: That is just an assumption, right? 
THE WITNESS: It is an assumption I would say 
based on normal telephone practice. A company with 
two offices, let's say, in two parts of the city, 
having a great deal of communications, would very 
likely have a dedicated private line. 

THE COURT: Go ahead. Anything else? 

0 

coil operate? 


Can a tap such as is merely with an induction 
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A You said merely with an induction coil? 

0 Yes. 

T You need more them just an induction coil, 

an induction coil wouldn't work. ?ou need — 

MR. IANNUZZI: Thank you. 

THE COURT: Anything further? 

MR. PUCCIO: Nothing further. 

THE COURT: You may step down. 

(Witness excused.) 

THE COURT: This hearing will continue at ten 
o'clock on Thursday. 

MR. ROSENTHAL: Before we go, your Honor, 

I would like to be excused from that. I think that 
Mr. Iannuzzi and Mr. Klar, whose interests are the same 
as mine — I have a matter on early that mominn and 
I also have a prisoner being brought over on a trial 
that is beginning to start. I don't think that our 
interests are different and I think that they can re¬ 
present my interest quite well, if Mr. Klar would nor 
mind at all. 

MR. KLAR: I have no objection. I would only 
ask that perhaps the hearing could commence at eleven 
o'clock on Thursday. I have several matters I would 
like to take care of Thursday morning. 
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MR. PUCCIO: I am just wondering 

MR. KLARs in view of the fact that Monday and 

Tuesday I have not been in the office at all. 

MR. PUCCIO: I am wondering what we have 

further on Thursday. 

THE COURT: Did you hear of Parkinson's Law 
that the amount of work is equivalent to the available 


time? 


MR. IANNUZZI: That's true. 

THE COURT: In other words, if I have six hours 
available, there will be enough testimony for six 


hours. 


MR. PUCCIO: I don't know of any other wit¬ 
nesses that are going to appear other than the tele¬ 
phone company representative, who is going to say that 

there are not any records, for the most part. 

THE COURT: Let us wait and see. Do you plan 

on coming in Thursday? 

MR. PUCCIO: Yes, I will be here. 

THE COURT: Eleven o'clock on Thursday. 

(Trial adjourned to Thursday, January 2, 1975, 

at 11:00 o'clock a.m.) 
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THE COURT: Aire£eady to proceed, Mr. 

Iannuzzi? 

MR. IANNUZZI: I asked Mr. Puccio to have Mr. 
Gallagher and Mr. Sovai produced, and he said that 
he ^ould make them available. 

THE COURT: Do you have any other witnesses? 

MR. IANNUZZI: No, I do not believe 30 , sir. 

MR. PUCCIO: Your Honor, we received a call 
this mominn from Mr. Sovai, and he indicated that 
the gentleman who represents the Canadian hell 
Telephone, cannot be here until 3 o'clock. 

THF COURT: How about Sovai and Gallagher? 

MR. PUCCIO: Your Honor, on Tuesday, Mr. 

Sovai indicated that he would be here with the 
Telephone Company representative, so I did not make 
any special arrangements as far as he vas concerned. 

He indicated to Agent Tobin that he could not 
h'ire, but that the Telephone Comoanv representative 
will be. I suppose we can call back and have nim 
here with him. 

THE cocr'": How about Gallagher? 

MR. PUCCIO: He is in Trance. 

As T understand it, Mr. Iannuzzi want* to 
question Mr. Gallagher and Mr. Sovai *s to whether 
there was any United States Government participation 


v 
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. T indicated that I would 
in th* wiretapping project. 

Table It would have bean difficult 
have them available. 

to get Mr. Sovai here before - Mr. r.allagher here 

from France before the end of the vear, but I will I 

-o — he is scheduled to come | 
have him here, I suppose, 

in Saturday. 

u r»llaaher and I have 
I have spoken to - r. 

i„, of them will be very lengthy. I 

„ tt b . £ore the jury is selected? 
Maybe we can do it Deror 

„ y understanding is that this wiretap was 

_ or at the direction of the United States 
not done by or at 

Government. We have th. testimony from Mr. 

Patenaude that it was a Quebec Police Force 

project and not even a R«CP project. 

THE COURT: 1 had hoped that all the evidence 

would be in. because I may have to write on this 
and make findings. 

MR. PUCCIO: May I have a minute, your Honor. 
THE COURT: Yes. 

(Pause.) 

THE COURT: What is Mr. Sovai'S position here? 
MR. PUCCIO: Mr. Sovai i* th ® officer from 

the RMCP, the equivalent of our Federal. 


in Canada. 
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ThE COURT: You J s'd'p <He is coining down with 
the Bell Telephone man? 

PUCCIO: On Tuesday he indicated he 

would be here with the Bell Telephone representative. 

He was the man who made the arrangements to have the 
man come down here without anv suhnoma or official 
request. 

We are going to notify hir th_t he has tc 
be here today — 

THE COURT: Where is he, in Canada 'now? 

MR. PUCCIO: Yes. 

THE COURT: There is nothing much we can do 
if he made arrangements to be here at .1 o’clock. 

HR. PUCCIO: The Telephone Comoanv 
reoresentative was not available anti that tine. We 
have no authority to direct the Telenhon' Cormanv 

representative to be here at anv particular time. 

They aro really doing it as a matter of courtesy 
and as I indicated before, Mr. Sovai, on Tuesday said 

that he would be here with the Telephone Company 
representative. 

Now I understand that he told Aaent Tobin 
that he couldn't make it. I do not think he's 
aware of the fact that he was going to be called. 

He has been here every day. I had no reason to call 
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him myself, but I did indicate that he might be 

called as a defense witness. 

I have .ked Aqent Tobin to call Pans to 
see if we can have Agent Gallagher here tomorrow 

morning. 

THE COURT: I have motions on for tomorrow. 

I have a pretty heavy calendar. 

do I have any hearings on for 2 o'clock? 

THE CLERK: I knew you have one set for 
I think we have an evidentiary hearing set for 2, 

but I will check. 

THE COURT: All right, let us go over the 

motions. j 

MR. POCCIOt The only other Item that we have 

is the Playing of the tape, which will take about 

an hev . 

THE COURT: All right, let us oo over these 
motions. 

The first motion is to dismiss the indictment 

for various reasons. The first reason being the 

method of selecting the Grand Jury. 

MR. IANNUZZI: Did you say you wanted to do 

the motions? 

THE COURT: Yes. 


MR. IANNUZZI: All right, sir 
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THE COURT: Do you think you are entitled 
to a hearing to determine whether our -lan included 
18 to 21 year olds? 

MR.IANNUZZI: Yes. 

THE COURT: You want a hearing on that" 1 
MR.IANNUZZI: Yes. 

THE COURT: Call Mr. Orgel. W? will fill '- ,r > 

the morning. 

MR. PUCCIO: Did your Honor net my af*id*'*it^ 
THE COURT: I can take -Judicial notice of 
what occurred here. 

MR. PUCCIO: I have an affidavit that I 

submitted that covers that. 

THE COURT: I have it. 

Mr. PUCCIO: And it has the amendment to the 
original plan. 

THE COURT: Use of illeaaliv secure’ and 
perjured evidence before the Grand T ury. 

Did you cite the recent supreme court 

case that says it does not matter? 

MR. PUCCIO: I did not cite it, because 

think the affidavit indicates — 

THE COURT: Do you want the case’ 

MR. PUCCIO: I am sure that there are man-/. 
THE COURT: The latest one, just in the last 


term. 
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MR. PUCCIO: The defendants, as far as the 
perjured evidence is concerned, have not made any 

specific — 

THE COURT: Mr. Iannuzzi thinks he doesn't 
have to prove anything. 

MR. PUCCIO: He has the Grand Jury 

testimony. 

THE COURT: He still says so. 

It is colsndri, 94 Supreme Court 613. 

There is no showing of any use of illegally 

seized evidence in light of the statement made by 

the united State, attorney that all the Grand Jury 

testimony ha» been turned over 

MR. PUCCIO: All of it has been turned over. 

THE COURT: I do not understand the motion 

at all. You have got too many typewriters in vour 

office, Mr. Iannuzzi. 

MR. IANNUZZI: I beg your pardon? I did not 

understand what you said before that. 

THE COURT: Why do you make a motion to dismis 

on illegally seized evidence, when there is no 

showing that any was used? 

MR. IANNUZZI : The wiretapping was illegal. 

THE COURT: Was that before the Grand Jury? 
MR. PUCCIO: NO, the wiretap was not before 


I 
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the Grand Jury. We acquired the wiretaps from the 

Canadian Government after the indictment. 

The reason why I do resoond in the affidavit. 

is because I guess it could be arcrued that a 
surveillance of Burkes Drug Store and a surveillance 
of the Pescatore Restaurant in Montreal, as 
testified to by Agent Gallaoher before the Grand T ury 
was as a result of information that cane over the 
wiretaps, so because of that, I guesB indirectly, 

there i3 Grand Jury testimony — 

THE COURT: Motion denied on the ground of 
the use of illegally secured and Derjured evidence. 

The next motion — the next oround is that 

there is a lack of specificity. 

MR. IANNUZZI: May I just have a moment? 

I just want to confer with Mr. Klar for a 

moment. 

THE COURT: Yes. 

(Pause.) 

MR. PUCCIO: I also submitted a short 
memorandum. 

THE COURT: I have it. 

MR. PUCCIO: For the record, the Grand Jury 
minutes were turned over on November 1st, 1974 of 
Catania, which is Government's exhibit number 3 in 





fl 1Z$0 

the items of discovery. 

The Grand Jury minutes of Ronald Provencher, 
is item number 11. 

As to Kevin Gallagher, they are 12 and 13. j 
MR. IANNUZZI: The reason that I wanted to 
confer with Mr. Klar, Judge, is that there is a 
problem concerning me. Unfortunately, it is a 

I 

novel sort of area, and I think perhaps for the 
record I should, at least, indicate what it is to 

the Court. 

It is my understanding that this witness, 

Mr. Catania, who did appear before the Grand Jury -- 

and I bring it up at this time because I think it 
may be in conjunction with the motion of illegal 
and improper evidence before the GranH Jury -- it 

is my understanding that this man, Mr. Catania, was 
in Mexico. He is a national of Italy or was 
bom in Italy, and then he lived in Buenos Aires 

and lived in Mexico, and at the time prior — at a 
time just prior to his arrest he was arrested in 
Mexico and on some bases deported. 

When he was deported, it is my understanding 
that his request was to be deported to Italy. He 
did have residence in Mexico and Buenos Aires as I 


indicated. For some reason he was deported, over 
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his request and over his ties, to the United states. 
At which time immediately in Houston, Texas, he was 
arrested, and I would like, if your Honor pleases, 
to suggest to the Court the proposition that Mr. 
C&cania's presence in the United States was the 
result of collusion between the United States 
Government — 

THE COURT: What does that have to do with 

you? Suppose it was? 

Even under Toscanino — 

MR. IANNl’ZZI: I understand it is di^fern - 

from Toscanino. It may come under the category 
of collusion between Governments, a subterfuoe. 

THE COURT: You are now exercising Mr. 
Catania's rights? 

MR. IANMUZZI: No, no, I am just suggesting 
the illegality of obtaining Mr. Catania, which 
may inure to the standing of the defendants here 
against whom he is being used, and also is indicted 

in the same indictment. 

THE COURT: Do you have a case on it° 

MR. IANNUZZI: I am just suggesting, because 

I do not have a case on it, that I think there is 
something objectionable and unconstitutional in 
obtaining by collusion the prcjence of a witness 
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by coercing him into being a witness. 

MR. PUCCIO: Catania is not named in the 

same indictment as Cotroni. 

MR. IANNUZZI ;He was named in another 


indictment. 

MR. PUCCIO: I do not know if I have to 
respond to the rest. If it is analagous to a 

search and seizure, there is no standing. 

THE COURT: Is that the illegal testimony? 
MR. IANNUZZI: If, in fact, and as I say, I 

am in an area that is somewhat first impression — 
THE COURT: Is an area of absurditv. 

MR. IANNUZZI: I suggest if every new case 

was dismissed out of absurdity, we'd have the 



| 


law of the Plantagenets. 

THE COURT: I know, a case five years ago 

that couldn't possibly be anticipated now becomes the 
law. Maybe this will be the law in TOO years, but 

I cannot imagine it in this country. 

* 

MR. IANNUZZI: The only way we. do it is 

by raising the question. 

THE COURT: You did raise it and I rejected it. 

Next. 

MR. IANNUZZI• If your Honor oleases, I would 
like the availability of the communications of the 
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proceedings or any participation between the 
United States Government and the Mexican Government 
in order to effect -- 

THE COURT: How about the Italian Government, 

because you said he was a citizen of Ita 1'. 

MR. IANNUZZI ; He was not sent there. 

THE COURT: Only Mexico and the United States? 
MR. IANNUZZI: Mexico was the one who sent 
him and the United States i 8 the one who 
engineered it. There was no ties that he had with 
the United States. He was not born here. 

THE COURT: I understand. You want to turn 

over all diplomatic correspondence, Mr. Puccio? 

MR. PUCCIO: No, we do not. 

THE COURT: Next question. 

MR.IANNUZZI: I think we were on the motion 

for specificity now. 

THE COURT: Yes, we have finally reached that. 
How is this too vague — how is this 
improperly pleaded? 

MR. IANNUZZI: I just want to gat a copy of 

the indictment. 

In conjunction with the language of 
specificity, if your Honor pleases, I have made a 

reference in my brief to it and the case of 
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Russell v. United States, et sec, indicated all that ( 
we have in this particular case. For instance, in j 
reference to the charges, it is merely the wording 
and the reading of the statute. I suggest that is 
not sufficient. 

THE COURT: Is this on rhe wording of tie 

statute alone? 

MR. IANNUZZI: Well, if count 2 mostly IS the 
wording of the statute, although they do say that 
the narcotics is cocaine, but other than that there 
is no indication at what place, where, to whom and 
that is a lack of specificity that cannot be cured 
by a bill of particulars, if your Honor pleases. 

THE COURT: Does it give the date, the names 

of the parties who participated, the acts violating 

the statute and the amount of cocaine? 

MR. IANNUZZI: Doesn't give the acts. It 

just reads what the statute reads. 

THE COURT: You want to know how? 

MR. IANNUZZI: I think it is necessary in 

order to inform a person of the charqes he is 
accused of, not in a bill of particulars, but in 
the indictment that we have to have a reading of 

a specific act. 

THE COURT: Motion denied. 
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MR. IANNUZZ^: £h*t as to both counts. 

Judge? 

THE COURT: Yes. 

MR. IANNUZZI: Very well. 

THE COURT: Motion to dismiss the indictment 
for fa:lure to vote a specific, whatever that 
means, is denied. I do not know if it is any 
different than the other one. 

MR. IANNUZZI • What that means, so that it 
will be clear before the Court, that it is necessary 
for the Grand Jury to indicate that this man 

should be indicted for a violation of a particular 
charge, rather than the indictment be drawn, 
presented to them and then they vote in haec verba, 

not that a person should be indicted and the 

United States Attorney goes to his office, draws it 
and it is signed by the foreman. 

There is a grave difference between voting 

* 

in haec verba and voting for an indictment when the 
-United States Attorney draws it up. It may not be 

that which a majority or a quorum of the Grand Jury 
has, in fact, voted for, and that is why the courts 

V 

have required that there be avoting in haec verba 
of the particular indictment. 

MR. PUCCIO: Your Honor, I do not believe 
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Mr. Iannuzzi is right, but in any event, the 

procedure he described is the procedure used and 

it is covered in paragraph 6 of my affidavit. 

MR. IANNUZZI; May I sucroest that we received 

these affidavits just this mornina, although these 

motions were made some time ago. 

THE COURT: Motion denied. 

(continued next page.) 
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THE COURT: The grand jury procedure. 

MR. IANNUZZI: If your Honor please, raa^ 
suggest that the representation by Mr. Puccio in t 
affidavit that we received this morning is not 
sufficient, most respectfully, to clear up the 
difficulty involved in whether or nor the grar.o ur, 

voted in haec verba. 

THE COURT: I will deny it on the ground cna 
you must make some showing before the Government is 
put to any proof at all. You have made none. 

MR. IANNUZZI: Well, the difficulty is in 
making a showing of what happens in the grand jury 
that it is the guarded secret proceeding that the 
prosecution has, and how could we possibly make a 

showing — 

THE COURT: Going to the next motion 
MR. IANNUZZI: Very well. 

THE COURT: — to dismiss the indictment o r 
the ground of impropriety of qrand -jury procedure. 

ilR. PUCCIO: That is also covered in para¬ 
graph C, your Honor. 

THE OCURT: I saw it. 

And again for the same reason, there is ..c 

showing made by you at all that there was any 
r 

ety. 


Motion denied. 
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1 I 

2 

3 I 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 


22 

28 

24 

25 


IR. IANNUZZI: .oil, Fiav I suyocst the Jd. it 
basis, tnat is to say that the defer ant cannot ;.now 
what ac -ened in the <3rand jury without a s..rwir.., oy 
the District Attorney or the prosecuting attorne us 
to hov. in ract the procedure v;as taken m toe < .. 

jury. 

THE COURT: If I were to take your theory cu.en 
m everv case before every criminal trial I would 
have to put the Government on the stand to pro e c..at 
no rule or statute was violated before 1 proccec 
trial. 


MR. IANNUZZI: I don't knov. tnat this would be 
necessary if the United States attorney woulu aeopt 
et procedure which would be to have in nis xiie a 
record kept in the ordinary course of business as to 
exactly how it was done, who was before it, and than 
the indictment was presented to the grand jury ir. haec 
verba. There wouldn't be any problem. 

THF, COURT: When vou become a Ini ted States 

attorney you do it that way. 

HU. IANNUZZI: Well, I certainly hone that I 


•-.on ’ t. 

THE COURT: There is nothing ir. the statute 
tnat t know of that requires it. 

Next. Motion for bill of particulars: 
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1. State the exact time when it is claimed 
that the defendant Frank Cotroru became Dart of the 
alleged conspiracy. Are you goim to say that? 

MH. PUCCIO: As I responded in a memo, we 
consented to state the approximate time the defendant 

became a party. 

THE COURT: That he became a party to the 
alleged conspiracy. Isn't that a question for the 

jury? 

MR. PUCCIO: Well, to the extent we know, 
your Honor. 

THE COURT: I would deny it. You can give 
him anything you want. It is purely voluntary. 

MR. PUCCIO: All right, we will. 

THE COURT: If you want to describe what you 
know is the first act that iniqht tend to snow it, 
that's a different situation. When ho became a 
member of the conspiracy — when he became a member 
of the conspiracy only Fmak Cotronx knows that. Yo 
just know that on a certain day the first time vou 
became aware — that you became aware — that he 
participated in any extent in the conspiracy was at 
a certain time. That is all you can say. 

MR. PUCCIO: Yes, I agree, your Honor. 


MR. IANNUZZI: 


That is the request. Judge, 
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when they claim it. 

MR. PUCCIO: Well, everything is when it is 
claimed. 

THE COURT: Not that he became a memuer of the 
conspiracy. When they became aware of an act uiai 
might tend to prove that he became a member of the 
conspiracy. It might be that he just aot into a 
motor vehicle, or spoke to Mr. Dasti, or something 
like that. 

MR. PUCCIO: Your Honor is denying it. We 
won't supply it. 

THE COURT: Denied. 

* 

MR. PUCCIO: I would submit anyway, your Honor, 
it is clear from the minutes and it is clear from the 
statements of Catania that we have handed over that 
this information -- 

THE COURT: When did you become aware that he 
was active in the cocaine business? 

MR. PUCCIO: Well, that's a different thing. 

I don't know when he was first concerned with the 
cocaine business. 

THE COURT: Well, I think that's what he is 

asking. 

MR. PUCCIO: Well, concerning this — 

THE COURT: At the time when it is claimed the 

0 

r* 

«*• V : '_ 
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defendant Frank CotAroijLi&jfcame a party to the allcceu 
conspiracy. And the conspiracy is to cieai in 
cocaine. 

MR. PUCCIO: This particular case involves 
one 9-kiiogram shipment. And the ,sapers chat ve .a„e 
already made available show that tne conspirac • 
started sometime in December 1970. 1 think the 

information already given is sufficient. 

THE COURT: Next. 

Can you give the identity of other persons 
that were unknown to the grand jury at tne time ti 
indictment was returned? 

MR. PUCCIO: I think that we can furnisu na::.i s 
of people who we believe are co-conspirators, ano give 
some information regarding the whereabouts. 

I think again it is clear from the tapes and 
it is clear from the other papers that we have handed 
over. The tapes identify other people involved in 
this transaction that were unknown to us before we 
received the tapes. 

THE COURT: And then it continues, together 
with the dates when it is claimed that each an r every 
such person became a party to such conspiracy. 

MR. PUCCIO: Well, that of course we oppose, 
your Honor. 
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MR. IANNUZZI: May I suggest that one of the 
problems, as Mr. Puccio has pointed out, a great deal 
of information contained in this tape -- and we have 
been provided with 22 tapes — but there are many 
more tapes still in existence, although not in their 
original condition, not the original tapes but they 
are secondary copies of the tapes, and they are not 

being provided to the defense. 

MR. PUCCIO: The defense has everything I have. 


So we are on equal footing. 

MR. IANNUZZI: No. I understand what the 

Government is saying, but I am suggesting, if your 


Honor please, that it is unfair to the defendants. 
There is a process of selectivity that is inherent 

in this trial where certain evidence is picked by 
the Canadian Government and now that stands shielded 


by the Border — 

THE COURT: Mr. Iannuxzi, you keep saying how 
unfair everything is in the preparation of your 
defense. I know of no case that has ever come before 
me that has been given such wide and broad pretrial 

discovery as in this case. 

MR. IANNUZZI: May I just suggest that while 
Mr. Puccio is supplying all that he has on hand, that 
is a limited amount, which was specifically provided 
by the Canadian Government in that fashion. And there 
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1 1 

are many, many, many^otfiA:^pieces of evidence that 


•> i 

are in their possession that they won't give. And I 


3 i 

don't know whether they are incriminatory or exculpa¬ 


4 

tory, or perhaps — 


5 | 

THE COURT: Mr. lannuzzi, I ask you to do one 


6 

thing, now you have said that on the record. It's 


7 

on the record. It is clearly on the record. It is 


8 

repetitious. I know why you are putting it on the 


9 j 

i 

i 

record. But it is time consuming. 


10 | 

1 

MR. IANNUZZI: I do not mean to consume tim» 


II 

It is just an answer to Mr. Puccio about the fact 


12 j 

that he has given it to us in the tapes. There may 


13 

be other names in the tapes. 


I 

THE COURT: All during this trial, Mr. lannuzzi 

, 

15 j 

you have been describing how unfair the trial is, and 



and entire record is unfair because you didn't have 


17 

an opportunity to prepare. You said it for the 


18 

record. 


19 

MR. IANNUZZI: You never said that, Judge. 


20 

I have never said I didn’t have the opportunity to 


21 

prepare. I just said — I indicated many times that 


22 

I haven't had the material with which to prepare. 

j 

23 

THE COURT: You said it just aga’-. 


24 

MR. LANNUZZI: Yes sir. 


25 

THE COURT: Please don’t keep repeating it 

I 

i 


/ 




daring the trial. 

MR. IANNUZZI: Very well. 

Tt's very clear on the record. 

THE COURT: It s very 

X do not Know what nu^er it «iU be in your points 
on appeal. But it is very clear that it wiU be on 

the appeal. 

*. IRHWUZZI. I. your Honor assuming that tnrs 
owe i» going against tha defendant? 

THE COURT: only in the event of conviction. | 

MR. IANNUZZI: Oh — 

THE COURT: That-, right, otherwise you would 

not be talking. 

w*il I don't know in advance. 

MR. IANNUZZI: Well, 1 ao " 

I wish I had precognition. Judge. 

THE COURT: Well, 90 percent of toe speeches 
you max. wouldn’t possibly have been made except 

anticipating possible appeal. 

MR. IAHHUZZI: yes, I have to provide for tha.,. 

THE court: once i. enough. Twice is 

Three times it become* redundancy. 

ffl,. IAHHUZZI: Well, when Mr. Puccio repeat. 

it then I feel I have to at least put it in the 

record so the point isn’t lost. 

THE COURT: The first half of 2 i» granted 

with respect to other person. ’ identities Xnown to 
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1 

9 

the grand jury when they return the indictment and 


2 . 

any other person whose identity is presently known 


3 i 

and was unknown at the time of the return of the 


4 ; 

indictment, their name, and present address of each 


r> I 

such person as called for. That's granted. The 


r. 

balance of 2 is denied. 


7 I 

MR. PUCCIO: Your Honor, I assume that we can 


« 

provide information concerning their whereabouts. 


*i 

For instance Catania is in protective custody. We 


io ! 

i 

are not going to provide his address. 


ii | 

THE COURT: Well, where it is necessary for 

“1 

the safety of any witness then say so. Say you are 

13 

not providing it because first the safety of the 

14 1 

witness requires concealment of his whereaboutr, or 

15 

the Government doesn't know, or on information and 

16 

belief he resides in a certain area. Whatever you 


17 

know on information and belief, and whatever you 


18 

can't reveal. 


19 

MR. IANNUZZI: If your Honor please, inasmuch 

1 

20 

as these motions were made a long while ago and that 


21 

some letters were sent and were answered a month 


22 

later, may I know when I may possibly receive this. 

| j 

23 

or at least can I recieve it before the trial? 


24 

THE COURT: You should get it this afternoon. 


25 

I don't know why it should take any time. 
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MR. PUCCIO: No, it won't take very long. 
THE COURT: You say these motions were made 
some time ago? 

MR. IANNUZZI: Oh, yes. Judge. 

THE COURT: December 11th. 

(Continued next page) 
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MU. IANNUZZI: December Gth, Jm‘_.o. 

COURT: Weil, they were file* i;. the Work 
leccmber 11th. 

IAUNUZZI: Well, they were r rnva Jed t 
Court and to Mr. Puccio on Decembo'- *, T d . 

<r*^t ■»•! answer until this morning. 

THE COURT: Now, 3. Do you understand 3? 

MR. PUCCIO: I don’t think I understand 1, 
your Honor, completely. But if it is -- 

THU COURT: He wants to know, I -r.ink, who trier 
i-.lieso were the people and the only people in the 
conspiracy, and whether tnis is all they did and t• •i 
they did nothing else. Is that it? 

MR. PUCCIO: No, I don’t think so. 

MR. IANNU7.ZI: Basically, Judge — 

MR. PUCCIO: he wants to know whether it ’is 
part of the alleged combination and agreement tc 
those things and take those actions aI.’.o . ’ i 

ment at the time it is alleged this co: >i nation 
commenced. 

THE COURT: Suppose you explain it. 

MR. IANNUZZI: Yes. For the purposes of :iu)'. 
preparations, and when the United 3taco, nai.es it 
presentation it would be — it is the desire of tne 
defendants to know whether or not in ^act the United 
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States is going tc attempt to prove that the other t: : 
other thar those acts which are now indie-.ted -- ir. 
other words that perhaps the conspiracy started out 
in one direction and then took a turn, or was suhvertec 
Wow, they nay introduce evidence in reference to other 
activities or other intentions. If they intend to 1 


that — 

MR. PUCCIO: I didn't understand it that way. 

My understanding of this reguest is tnis, that t 
tine the conspiracy started was the purpose that is 
alleged in the indictment the purpose of the co: ’ re.'' ; 
MR. IANNUZZI: Yes, that is — 

MR. PUCCIO: If it again is seeking to know 
whether at the time the conspiracy starteu, the 
conspiracy to get involved in narcotics matters -- 
Yes, it was. Now, if it means somethin; else — 

MR. IANNUZZI: That is what it means. 

THE COURT: Of course this is separate and 
apart from the possibility that evidence again i hr 
creep in and therefore the defendant will claim that 
it is not according to the bill of particulars so 
there would be some other purpose to it. Is tnat part: 


of it? 


MR. IANNUZZI: It is what the Government intend 0 
to prove. If they intend to prove several acts or 
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other conspiracy th.~L this was a part of -- 
.MR. PUCCIO: It’s a different 1 - 
THE COURT: T don’t know he ’ In -Ci. .. *• 

orove any other conspiracy. 

MR. IAUNUZZI: Other parts of the s-.me • 
spiracy. In other words, if obey would intern . 

prove other things — in other words, it says whether 
it was claimed it was a part of the alleged comai na¬ 
tion, conspiracy, federation or agreement to do -hone 
things and take those actions alleged in the in< ictmont 
Now, if the answer is in the negative, we want '‘erthor 
information. If the answer is in the .ositive -- 

TiIE COURT: How can it be other than affirmative 
MR. PUCCIO: hnd of course it has to be a .art. 
That’s why -- ny answer would be ye*. 

'i’lIL COURT: I thougnt it was -- 
MR. IANNUZZI: If tne answer »s yes, we m ’ • 
have to go further. 

MR. PUCCIO: Let me be sure that I under -1 . - 
the request. I thought I understood _t. but i c T ... 
is another way of asking us whether tnere are going to 
be other overt acts that we are going to prove — 

THE COURT: Is that what you are asking? 

MR. PUCCIO: I think that is asked later 
Obviously there must be thousands of overt acts in 


•s 
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this case. 

THE COURT; You understand that under 173 and 
174 the Government doesn't have to allege any overt 
acts, and the allegation of overt act is superfluous. 

I don't knowlthat I will even charge the overt acts 
alleged. They roast prove an overt act but they don t 
have to allege apy. .They certainly can prove any overt 


act other than that alleged. Does your demand there 
C$11 for any representations of the evert acts? 

MR. JANNUZZI; No,what it had to do with is if 
the conspiracy —~ or if a group of people combine ox 
conspire to do something perhaps in the same sphere, 
and that this particular crime .for which they arc being 

u - f * 

charged no* is only $ part of — if the Government 
intends to prove. more information, other acts that the 
people got together $hat they conspired to do, we want 
to know what 

• . j >rj * 

THE cour^y: are getting into a claim to 

establish the a charge, as I see it, of a 

multiple conspiracy that is alleged. I can see some 
argument of a multiple conspiracy creeping in there 

in the background. 


of it 
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am j,upt looking 
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mind when you drew this? 


MR. IATTNUZZI: Well, there was *’ways the 
oossibility of that, or other info'-vm' on is to ’it 
these neople conspired to do or the '.tvnrnment clai 
they conspired to do something fi-se. "• } bli¬ 
the tail er.cl or the art. of it. 

MR. PUCCIO: But that is not what the re- •• - t 
savs. The reouest says: 

"State whether it was claima ’’ • v ■ ar 

the alleged combination, conspiracv. - ceter., 
these things or «-o take those actions lU-’gw - ; r. th 
indictment at the this alleged combirnt .io- ^cmrr^-:ce. 

The time it is alleged the co bmation 
comccnccfi approximately December 1. I r "our 
nuestion is on approximately December 1 was it 
the conspiracy to do what is charged, namely, t.r *' 
ing in narcotics, the answer is yes. Anythin; -*.c~ 
than that, your Honor, I don't read into ‘his t'- 

Ml?. IANNUZZI: Nor do I. 

MR. PUCCIO: Well, it just seems to me ’t ir 
meaningless request because it is obviously a art 
we allege a conspiracy to traffic in narcotics. 

The next one asks us to state whether thoru 
one conspiracy. We contend there is one conspiracy 
the chain variety actually. 
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THE COURT: As to overt act number one, they 
ask for the intent to prove other acts. 

MR. PUCCIO: I state that we will ^tate — 
whether we will offer evidence with respect to overt 
acts other than those enumerated in the indictment. 

We oppose the rest. The answer is yes, we expect to 
prove other overt acts. 

MR. IANNUZZI: And part of that is the request 
for details. 

MR. PUCCIO: Well, I do not think — 

THE COURT: And if those set forth details, 
actions, names and addresses and places and conversa¬ 
tions . 

MR. PUCCIO: Well, we object. 

THE COURT: Denied. 

MR. IANNUZZI: Is that a denial of th? ontir*: 
request or just the second part of it? 

THE COURT: Just tie second. You already cot t. e 

first part. 

MR. PUCCIO: Yes, he said,yes, he intends to 

prove other overt acts. 

MR. IANNUZZI: Very well, sir. 

THE COURT: And then B is denied. 

MR. PUCCIO: In B, your Honor, as I read it, 
he is asking if anybody else was present and participate 



2 |j 

a j 

4 

5 

6 il 

7 i 

8 

9 j 
10 

11 j 

12 

13 II 

14 , 

15 | 

16 *1 
17 
18 
19 

20 j 

21 , 
22 

23 

24 I 


A 1413 9° 5 

in any of the overt acts alleged. There are five, and 
name or names. 

THl'. COURT: I thought that also referred tc the 

others. 

MR. PUCCIC: 'Jo, he says in any — 

MR. IANWUZZI: Any of the ovprt acts allced. 

MR. PUCCIO: You know, as far as those five — 

I believe there are five concerned — wc agreed to 
furnish the nanes. I believe I said to the extent 
known of other people present. 

TIIL COURT: Well, all right, 1 thought it also 
referred to — anticipating that I would crant the 
second part. 

MR. PUCCIO: Oh, well — 

THE COURT: — because then it would be 
alleged, wouldn't it? 

MR. PUCCIO: I assumed what was meant was the 
acts alleged. 

THE COURT: Is that all you are referring to? 

MR. IANNUZZI: Except of course if the others 
were provided then they would be alleged but since 
they are not then it refers to the ot.es in the 
indictment. 

THE COURT: All right, grantee on consent. 


25 


Conversations 
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MR. PUCCIO: Well, we will answer whether or 
not there were conversations, but wo object to the 
remainder of the request. I can answer right now, 
yes, there were conversations. 

Again, your Honor, what took pla~o at these 
meetings is all clear from the discover” material me. 
from the Grand Jury minutes that were handed over. 

THE COURT: C is denied. 

D is denied. 

E calls for evidence, that is all. 

E is denied. 

It is a rare occasion when I grant any demand 
for a bill of particulars that asks for precision, the 
exact time or the exact place. This is not a bill of 
particulars in the State Court. The purpose is 
entirely different. 

bo you want to give him any information or. two -■ 
on three rather? 

MR. IANNUZZI: That would be F, sir? 

MR. PUCCIO: We object to D, E, F, C and u in 
their entirety. They are all requests for similar 
information. 

TIIE COURT: Denied. E, F, G and H denied. 

The next refers to Count Two. 

Can you describe what happened on the Government 
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theory on Count Two? Did someone bring in and deliver? 

MR. PUCCIO: Yes, we can give a general 
description of it, your Honor. 

THE COURT: What do you say hapoened? 

MR. PUCCIO: Well, as far as Count Two is con¬ 
cerned which charges concealment, receipt and trans¬ 
portation in the Eastern District of Hew York, Catania 
and an individual named Claudia Martinez arrived at 
Kennedy Airport in New York and traveled by taxicab 
with nine kilograms of narcotics to Manhattan. Tear 
forms the basis of this count. 

THE COURT: How do you claim Cotroni and Dasti 
were involved? Was it because of the conspiracy? 

MR. PUCCIO: Yes, they are involved in this 
count as aiders and abettors, really. 

THE COURT: Aiders and abettors? 

MR. PUCCIO: Where they are charged. Also, 
under a Pinkerton theory. 

THE COURT: I mean Pinkerton, ye.s. Tnat it was 
a crime committed during the term of the consoirac'^ 
while Dasti and Cotroni were members of the conspiracy. 

MR. PUCCIO: And in furtherance of the consuirac • 
It was one of the objects of the conspiracv. 

THE COURT: There you have it. As far as you 
know do you have evidence that they personally handled 
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it, dealt with it or paid for it? 

MR. PUCCIO: In the Eastern District of New York. 

THE COURT: That's right. 

MR. PUCCIO: That's right. As far as I know tnc 
only two — the only two named defendants the only 
named defendant who was in the Eastern District was 
Claudio Martinez and Catania, the co-conspirator 
witness. 

THE COURT: So if the defendants dealt with it 

it was in the Southern District? 

MR. PUCCIO: Southern District of New York. 

Canada, Mexico City. 

THE COURT: But you have no evidence of their 
dealing with it? 

MR. PUCCIO: When you say handling the narcotics- 

THE COURT: Yes, physically. 

MR. PUCCIO: Well, Mr. Oddo actually handled 
the narcotics as alleged in the indictment. Mr. Ctroni 
never, as far as we know, touched the narcotics, ana 
as far as we know, I would like to check my notes on 
this point, Mr. Dasti didn't. believe delivery was 
made from Catania anc Martinez to Mr. Oddo. 

THE COURT: All right. Now there is a motion 
to produce for inspection copy of all books, documents, 
records and other papers, checks, everything obtained 
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from or belonging to the defendant Trank Cotroni. 

MR. PUCCIO: By the way, your Honor, Mr. *dar 
indicated last week that Mr. Dasti joins in all of 
these motions. 

THE COURT: Yes. 

MR. PUCCIO: In some cases it is difficult, as 
you will see, for him to join in then because it doesr.' 
make any sense if he does. 

THE COURT: First Cotroni is asking for all 
documents that were seized from him. 

MR. PUCCIO: Well, we agree to provide any 
documents seized from him that is in the possession of 
the United States Government. The sane for Mr. Dasti. 

THE COURT: Well, what are they? 

MR. PUCCIO: I don'c believe we have any, your 

Honor. 

TIIE COURT: That is right, because the ones — 

MR. PUCCIO: The one batch of documents that 
were introduced at the suppression hearing -- 

THE. COURT: He testified were returned. 

MR.PUCCIO: No, that was Mr. Baril. He testi¬ 

fied that the docum^r i ,c were returned to Dasti. .'ul I 
think they asked for copies. We will make copies 
available. 

THE COURT: I thought they already had the 
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copies. 

MR. PUCCIO: There are only two, as it appears., ' 
relevant documents. I haven't had a chance to Xerox 
them. But counsel have seen them. I will provide 
them. 

« 

(Continued on next paye.) 
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THE COURT: go there are none that were 

seized from Cotronl? 

MR. PUCCIO: None that I know of, your Honor. | 

MR. IANNUZZI: Mr. Pucclo, of course, la 
speaking about the United States Government. 

May I request that Mr. Cotronl, having been 
arrested by the Canadian Government, there is documen-^ 
tation taken from him in connection with this case, and 
he was arrested based on this indictment, and extra- 
dieted on the indictment on the arrest that was made 
there, that we have the documents that were seized, 
including his passport, if your Honor please? 

THE COURT: Why don't you specify the documents 


you say are seized so we know what you are talking. 

MR. IANNUZZI: Everything that was on his perso 

at the time of his arrest. 

THE COURT: And you are the one that is making 


n 


motions for the Government to be specific. 

MR. PUCCIO: Your Honor, I can only — 

THE COURT: Do you know of anything, Mr. Puccicj 
MR. PUCCIO: I don't. The treaty provides 
that documents seized from a defendant at the time 
of his arrest are handed over to us when the defendant} 

is handed over. 



A 14 z S 911 

In Mr. Cotroni’s case nothing was handed over, 
and I discussed it with Mr. Landry and I don't 
believe anything was seised. 

Now, as far as the other defendant arrested 
in the extradition matter, Mr. Orsini, there were 
certain papers that were seized and they have been 

handed over to us. But I'll check, and if there 

is anything that we have in our files that belongs 

to Cotroni, we will make it available. 

THE COURT: Do you know cf anything specifi¬ 
cally that was seised from Mr. Cotroni? 

MR. IANNUZZI: One thing specifically that 

» 

they have is his passport. 

THE COURT: His passport? 

MR. PUCCIO: I don't have it, but I'll check. 

THE COURT: That won't be returned. It will 
Just be submitted for an inspection. 

MR. IAHNUZZI: That will be satisfactory, 
or a photocopy of its contents. 

MR. PUCCIO: I would s»au“* that since he's 
in the United States if his passport was taken, we 
would have it, that Is normal procedure, but we don't 

have it. 

THE COURT: Do you know of any documents 
other than those that Mr. Baril testified to that 
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were seized from Mr. Dasti? 

MR. KLAR: I don't, your Honor. 

THE COURT: All right. 

B is satisfied, too, except for telephonic 
conversations. 

MR. IANNUZZI: I don't know that B is satis¬ 
fied, Judge. In reference to if there were conversa¬ 
tions overheard, that the Government is going to 
produce, we would like to have any notes or copies, 
memoranda in reference to thera.-- 

MR. PUCCIO: Your Honor — 

MR. IANNUZZI: — whether recorded or not. 

MR. PUCCIO: — this request B, and the others 
that follow, we read very restrictively. They all 
say relating to the subject matter of the indictment, 

and that we have given. 

THE COURT: I don't know what other possible 
notes you could have. The evidence indicates that 

MR. PUCCIO: Internal Government documents 
we object to, as I set forth in the memorandum. 

We have given the conversations; any notes 
that may have been made in connection with the conver¬ 
sations, observations we may have made about the 
conversations, we would object to turning over. 

The conversations themselves are important; our 
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4 observations about them — 

THE COURT: You mean your analysis of the 

conversations? 

MR. PUCCIO: Our analyses of — 

THE COURT: Is that what you want? 

t 

MR. IANNUZZI: Unless Mr. Pucclo Is indicating 

that there is nothing besides the tapes, no other 
conversations overheard, after all you can have an 
agent on the surveillance hear a conversation that is -■ 
MR. PUCCIO: We, of course, consent to give 
over any statements of Cotrcni or statement — 
summaries of statements• 

THE COURT: Conversations heard during the 
term of the conspiracy by agents listening or randomly 
received conversations are not producible. 

If the Government wants to produce them, fine. 

It's not 3500 material. 

MR. PUCCIO: Overheard conversations of 

Cotroni? 

THE COURT: That's right. 

MR. PUCCIO: It's arguably producible, your 
Honor, under Rule 15, but we don't have them anyway. 
In e broad reedlu* ijf Rule 16, It 1» producible, but 

I don't believe we have *ny• 

THE COURT: So that is a statement, they don't 
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have any. Any conversation between any of the 
defendants herein and any other defendant herein. 

Between any of the defendants and any person. 

MR. PUCCIO: I don't believe we have anv oi 
this, your Honor, other than the tapes which we have 
handed over, and I've looked through the files that I j 
have in connection with this case and I don't find 
any __ or anything that could be argued as being 

somebody described in these requests. 

THE COURT: How would a defendant — how would 
you be entitled to a conversation had between, for 
example, Mr. y Bala and Mr. Martinez? 

MR. IANNUZZI: Well, if your Honor please, 
inasmuch as this is an alleged conspiracy and everybody 
is participating, and if that conversation were to be 
introduced if they all were defendants here, that 
conversation could be introduced over objection of 
counsel as to hearsay, a Jury might find that there 
is a conspiracy, and if so all of the evidence would 
be introducible against all of the defendants. 

THE COURT: Have you read Judge Weinstein s 

case? 

MR. PUCCIO: Uttltad States against Weinstein? 
THE COURT: Where he directed turning over 
35OO material before hand? 
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MR. PUCCIO: Oh, yes. I forgot the name of 


the case. It was a Strike Force case. 

MR. IANNUZZI: I don’t know the citation. 

Judge. 

THE COURT: You are entitled to the statements, 
admissions of your defendant, nobody else is. Suppose 
the other defendants don't want their statements 
turned over? 

MR. IANNUZZI: If your Honor please, because 
of the fact that this would be evidence against 
this defendant in a trial for conspiracy, we are 
claiming that we would be entitled to it. 

THE COURT: And that's your basi3, right? 

I would deny it on that basis. At any rate, 
you say that you don't have any statements other 
than those already turned over? 

MR. PUCCIO: Yes. As far as the actual 
defendants are concerned, we have given them recordings 


of their voices, we have given them — as far as 


Dasti and Cotroni are concerned and Oddo, I don't 
believe we have any statements that were taken from 
them by Government agents. 

We don't have any overheard of conversations 
which aren't recorded, but as I point out in the 
second page on this point, we oppose the motion Insofar 




as it seeks discovery, inspection, status of 
property of defendants not party to the motion. 

Asaf y Bala, Claudio Martinez, these people aren't 
moving for production of statements, and we opDose 
the production of anything that they may have said, 
and if they are called as witnesses we will supply 

I 

it as 3500 material. 

MR. IANNUZZI: When the Government says 
that it doesn't have, is the Government claiming 
that these don't exist or that they don't have them 
but they may be in the possession of the Canadian 
Government? 

MR. PUCCIO: Which are we talking about? 

MR. IANNUZZI: B, Conversations of Cotroni, 

himself. 

MR. PUCCIO: I'm only responding to this, 
your Honor, based on what I have. What another 
Government has is something not within ray possession, 
custody or control. 

MR. IANNUZZI: Does the United States Government 

know whether or not these exist? 

MR. PUCCIO: I don't know of any other state- 

ments of Cotroni, but I haven't specifically asked 
anybody from the Canadian Government. Other than, 
of course — I'm sorry, I mean, there are other tapes 
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that haven't been turned over to me where Cotroni 
may be talking to Dasti about gambling or racketeer¬ 


ing — 

THE COURT: Relating to the subject matter 
of the indictment? 

MR • PUCCIO: Relating to the subject matter 
of the Indictment. I have been told by the people 
from the Quebec Pollee Force and the RCMP that they 
have given me everything relating to the subject 
matter of the indictment. Not the RCMP, the Quebec 
Police Force, they have given me everything relating 
to the subject matter of the indictment. 

MR. IANNUZZ1: Inconnection therewith. Judge, 
not intending to be repetition, as your Honor has 
advised me, but there are conversations relative 
to the activities herein that have not been pro¬ 
duced, notwithstanding the fact that they do have 
something to do — 

THE COURT: How do you know that? 

MR. IANNUZZI: This has been testified to, 
that they spoke to each other about one thing or 
another, but they di4n’t fjspl it was particularly 
significant, they didn't hither producing it. Tney 
have given us legs relative to certain conversations 
between Dastl and Cotyrqi^ the period of — 
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MR. PUCCIO: They don't relate to the subject 


matter of the Indictment. 

MR. IANNUZZI: I suggest, if your Honor please, 

oecause of the surreptitious conversations involved 
and the codes, etc., I don't think anybody is able 
to tell that without listening to them, particularly 

defense counsel. 

MR. PUCCIO: The request asks for what we clairrt 
is related to the subject matter of the indictment. 

THE COURT: Next. 

MR. IANNUZZI: C, D and E, Judge, have you 
gotten through them? 

THE COURT: D, all statements, replies to 
questionnaires or other information supplied to tne 
United States Attorney ~ it all relates to the 

subject matter of the Indictment. 

MR .PUCCIO: It also says,"or any other 
statements or replies to questionnaires of any other 
person relating to the subject matter of the indict¬ 
ment." We oppose that. We are consenting to give 
__ we are only consenting to give, your Honor, writte 
or recorded statements or confessions made by Dasti 
or Cotroni or copies thereof within the possession, 
custody, control of the United States Government. 

Everything else we oppose in this entire — 
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THE COURT: Relating to the subject matter 

of the Indictment. 

MR. PUCCIO: Everything else we oppose. 

THE COURT: But you know of no other. Isn't 
that true, you make that representation? 

MR. PUCCIO: Know of any other persona who 
have been — 

THE COURT: No, no other statements, Cotronl's 
statements relating to the subject matter of the 
Indictment. 

MR. PUCCIO: I don't believe there are any 
other statements. 

THE COURT: All right. That's what I say. 

MR. PUCCIO: But I haven't — as far as the 
U. S. Government is concerned, I have r.o problem. 

THE COURT: Do you know of any statements he 
made to the Canadian Government concerning the subject 
matter of this Indictment? 

MR. PUCCIO: No. 

THE COURT: All right. 

E: Reporta of Surveillance. 

Will yem represent that there was no bugging 
or other electronic *u£**lllance of Cotroni or Dasti? 

MR. PUCCIO: your Honor, the represents- 

r*' .»* r 

- A 

tlon I’m making is qtjdfciUjUd in the affidavit, and 
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that's — well, as far as the affidavit makes the 
representation as far as Grand Jury testimony is 
concerned, and that's this, that there is no unlawful 
surveillance conducted by United States or ~ by the 
United States Government agents or employees. 

THE COURT: Was there any surveillance, 

electronic surveillance? 

MR. PUCCIO: Of whom? 

THE COURT: Dasti or Cotroni? 

MR. PUCCIO: Conducted by us? 

THE COURT: By you or, to your know±edge, 

the Canadian Government. 

MR. PUCCIO: Well, your Honor, I would, 
relying on U.S. v. Toscanino, I would submit that the 
only relevant-surveillance is U. S. Government sur¬ 
veillance or surveillance done by or at the direction 

of the U. S. Government. 

THE COURT: You won't make a representation 

that to your knowledge there wasn't. 

MR. PUCCIO: I will make a representation 

by affidavit in camera regarding, if your Honor 
wishes, regarding other Governments involved in this 
case, but as far as the United STates Government 
and its agen ts or employees, I can make the repre¬ 


sentation . 
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MR. IANNUZZI: This isn't restricted Just to 
electronic at this point, I don't think. Judge. 

MR. PUCCIO: I do indicate that as far as the 
United States Government Is concerned and its agents 
and employees, I've asked the Criminal Division in 
Washington — I don't indicate that in the affidavit, 
but I say that I've asked that the files of U.S. 


agencies be 


and that's what that amounts to. 


I have asked the Criminal Division in Washington 
to give me a response fra* the eight Federal agencies 
that we have that could arguably be investigating 
this type of thing or could arguably be investigating 
Cotroni or Dastl, and I have asked them to tell me 
whether there has been any electronic surveillance 
done by thee or at their direction, either directed 
at Cotroni or Daati, or whether the files Indicate 
that they have been overheard in connection with the 
surveillance of other people. 

That is only so far as United States Government 
is concerned. I indicate in the affidavit that I 


will file another affidavit, once that check has been 
completed, and I hope they do that next week, of all 
U.3. Government Agencies. 

Now, as far as the foreign govemeants are 

concerned, I agree to subalt an affidavit in camera. 

• * * \ * 

^ ■ * . * 
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All right. 

Except as indicated, the motions are in all 
respects denied. 

MR. IANNUZZI: We have two or three more 


motions, your Honor. 

THE COURT: 3« Rule 16 motion. 

That's already been decided, hasn't it ? 

MR. IANNUZZI: I think the next motion is a 
motion which is entitled, "Motion to be Furnished 
with All Evidence Favorable to the Accused. 

Is that the one that your Honor has before 


him? 

THE COURT: That's 4. What does that mean? 

MR. IANNUZZI: Well, I think — 

THE COURT: Does that mean opening the file? 

MR. IANNUZZI: It's not Brady material, but 
rather, information that would include but not be 
limited to evidence that can be used for the purposes 5yl 
of impeaching the credibility of witnesses, state¬ 
ments that would reasonably tend to show that the 
accused didn't commit the offense, statements which 
are inconsistent with statements made by parties 
against the defendant ~ by parties other than the 

defendant, against the defendant. 

Inconsistent statements made by declarant to 
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the Government or Canadian law enforcement officers, 
prior inconsistent statements from those who testifie 
before the Grand Jury. 

THE COURT: You want 3500 material The case 
is United States v. Percivault, our Second Circuit 

said you are not entitled to it. 

MR. IANNUZZI: Also, any disclosure as to 
whether or not any of the defendants are expected 
to testify at the trial of the defendant Cotronl, 
and if so, what promises or inducements were offered 
or received by them from the Government. 

Also whether any defendants are received any 

promises or — 

THE COURT: You are talking about Catania — 
MR. PUCCIO: .le's not a defendant. 

THE COURT: Doesn't it include witnesses? 
(Continued next page.) 
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HR. PUCCIO: He says, the government is calle 


upon to disclose whether any defendants - 

THE COURT: Defendants I assumed are defend- 

ants named in the indictment. 

MR. PUCCIO: He's not a defendant in the 

indictment. 

MR. IANNUZZI: It also refers to Grand Jury 
witnesses. Judge, so if it isn't clear in one area, 

I would ask that it include witnesses against the 
defendants. 

THE COURT: Are you willing to tell him this 

or do do you want to wait until the trial? 

MR. PUCCIO Well, I* m not willing to disclos 

the _ all the government's witnesses. It a known 

that Catania will be a witness, it's known that cer¬ 
tain agent, will be witnesses. I will respond as 
far a. that -as far as those people now known are 

concerned. 

THE COURT: Do you want to tell him what 

government has promised Catania? 

MR. PUCCIO: I'will do that. I think ifs — 
THE COURT: It will come out on direct exami¬ 
nations I aaaume. 

MR. PUCCCLO: He’s also testified at a prior 


trial. 
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1 j 

2 MR. PUCCIO: Is it all in the transcript of 


2 

*" i 

the prior trial? 



MR. PUCCIO: I believe it is. That transcript 


4 

was handed over. In addition, his original indict¬ 


s 1 

1 

ment was handed over, the superseding information that 


6 j 

he pleaded guilty to wee-handed over, it was explored 


7 

in the minutes, as your Honor pointed out, of the 


•1 

other trial, apd that's *U been handed over. 


9 

MR. IANWJZZI: May I suggest that I have 


10 ! 

had the files downstairs checked, there are several 


a 

files in which Catania a named defendant and 


12! 

several in Vfciob he was — in several in which he 


13 

was involved, and seise ©f fche9*air, have been ordered 


14 ! 

1 

out of the ©ffiqe and are not in the ' 


15 

Clerk** effiae. Most r*f 5 »ctfully, i think one has 


16 j 

been.ordered out and your Honor has it. 


17 1 

MR. PUCCIO: All of the indictments — 


18 1 

THE COURT; I am not aware of any case in 

- - 

19 

which Catania testified — 


20 

MR. PUCCIO: The qese ***• Friedhad involving 


21 

Pramanta and the Tarontos, Catania was a witness. 


22 

THE COURT: That nay be up — was there an 


23 

acquittal there?. 


24 

MR. PUCCIO: Yes. 


25 

MR. IAMMQSZX: There one file missing. 

1 *' • .. *■ — . 



. • ' 

r 1 

1 


r > 
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I don't have the number offhand. 

THE COURT: It may be in the archives. The 

case is closed, it goes off to the archives. 

MR. PUCCIO: In that particular case, the 
Grand Jury minutes of Catania pertaining to that 
case have been handed over, and his trial testimony 
in that case has been handed over. The indictment 
in that case has been handed over. 

MR. IANNUZZI: Is that the Tramanta Taronto 

case? 

MR. PUCCIO: Yes. Catania's affidavit in 

the Thomaso Bucetta extradition case has been handed 
over. 

THE COURT: I have no file in my chambers. 

MR. IANNUZZI: I'm not suggesting that your 
Honor has it, it's just that it wasn't downstairs 
and the information that we have is that your Honor 
had it. 

THE COURT: It may be in the archives. I don' 

know when it goes to the archives 

MR. PUCCIO: I have a copy of that transcript. 
THE COURT: I don't know what else you need. 
Would you like to read files? We have thousands of 
them down there. 

MR. IANNUZZI: Just as they relate to this 


9 


I 
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i ! 

indictment. Judge. I have enough cases to — 


2 j 

THE COURT: I don't know that there was any¬ 


! 

thing else in the tile except the indictment and 


4 

transcript. There may have been seme motions made. 


5 i 

Certainly, that covers Catania. 


6 

MR. PUCCIO: Our indictment in Discovery 23 


7 

1 

is Catania's original indictment. 


8 j 

MR. IANNUZZI: I have those. Judge. 


9 : 

MR. PUCCIO: Then we have another one. 


10 ! 

Exhibit 24, which is 73 CR925, which is another 


u! 

indictment in which Catania is named. 


12 1 

THE COURT: Have you got the arrest records 


13 

of any of the witnesses, including Catania? 


u ! 

MR. PUCCIO: Yes. I've already supplied that 


15 

information, your Honor. The arrest record of 


16 ! 

! 

Catania indicates that he has no record, but I put 


17 

in a letter to defense counsel — T indicated what 


18 ! 

we knew about his background. 


19 

MR. IANJfUZZI: difficulty with that state¬ 


20 ; 

ment by the United States Government, Judge, is the 


21 | 

fact that he was deported from Mexico. He had to 


22 

be deported for a charge. To say that he has no 


23 ' 

record and yet have him having been deported from 


24 

Mexico, and — for some reason that hasn't been dis¬ 


25 

closed to us, at this point to. be deported to the 



y 




A 1436 «» 

which time he was instant- 


Untied States of America at 

ly arrested — 

THE COURT: What has your Investigator been ■ 

doing in the meantime? 

MR IANNUZZI: I can't get government files. 

Judge. 

THE COURT: Ton think our government can just 
oall on Mexico and they just comply with these 
requests, sertlyour files over, send your records 

over and it comes like that? 

MR. IANNUZZI: In a situation where I would ask 

them, or in a situation where the United States 
Government asks, I would have a tendency to think 
that they would have a little more influence and a 
little more cooperation from the government, yes. 

THE COURT: Xou really think so? I find 
defendant, get greater cooperation with some govern- 

ments than our government gets. 

MR. IMMUfZI: I haven't found that. Judge. 

THE COURT: No? You have to see the right 

party, you see. 

MR. IAJWUZZI: I don’t know anything about 

that sort of thing. Judge. 

THE COURT» I learned it here. OUr government 

ha. been trying to get record, in some cases, and 



V 
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i ; 

defendants have than, not our government. We can’t 


2 

get them. 



MR. IARJIUZZIt In this case, it’s just the 


4 

opposite. 


5 j 

MR. PUCCIO: I do know that Catania was arres- 


6 

tad in December 1972 in Mexico, that's his only 


7 

arrest other than the arrest in the United States. 


8 

I indicated In ay letter — 


9 

THE COURT: How did you find that out? Did 


10 

you get it from the records? 


11 

MR. PUCCIO: No. I got that from — 


12 

THE COURT: He told you. 


w 

MR % PUCCIO: He told me, and also the — I 


14 

have a report that was sent to me by a United States 


1ft 

agent in Mexico. 


16 

MR. IANNUZZI: If your Honor please, the DEA 


17 

* 

and this, of course, is information supplied by Mr. 

, 


18 

Puccio, they have had very extensive debriefings, 


19 

both in Mexico and in the United States, and I would 


20 

submit that the agents in Mexico must work with the 


21 

Mexican Government as closely as agents in Canada 

| 

* 22 

working with the Canadian Government. 


23 

THE COURT: Row cloeely is that? 


24 

MR. IAPPUZZI: xn this case quite closely. 


2ft 

THE COURT: Did yogf Investigator tell you 

*• 

k n , r 

r _ _ 



X 
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that? « 14 SO 

MR. IANNUZZI: The Canadian Government has 
indicated such, that our agents would be in their 
police office or police headquarters and would be 
dealing constantly, Mr. Gallagher with Mr. Sovai 
with the Quebec or the Montreal Police Force, so that 
that sort of cooperation would lead me to believe that 
the information in reference to Mr. Catania would be 
available upon request, particularly when it was 
known by the United States Government when Mr. 

Catania was arriving in Houston upon his deportation 
to the United States — 


(Continued on next page.) 
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THu COURT: Well, I am not requiring the 
government to turn that over at this point. 

MR. IANNUZZI: Very well. 

If the government wants to turn it over, they 

may. 

9UIE C0KRT- You seem to know £ll-^baut it anyway 
JCt. IANKUZZI: j only know that he 

■»r 

was arrested in the United States. 

TiIE COURT: Did you hear Mr. Puccio say that 
that is all he knows about his arrest record? 

You know as much as he does. 

IANNUZZI: Yes* but I would like to fmu 

out certain aspects of how he cane to be arrested 
in the United States and deported to the United 
States . 


HR. PUCCIO: That ip a different matter. We 
do not believe we have to disclose anything like that. 

^k_COURT: If the question is asked during the 
trial, I will sustain an pbjection to it. 


I am going to try to keep this trial within the 


issues. I kjxoir.it-is gq^ng to be a tough struggle. 

I can see bjf what Jp&j happened during the 

t • t 

pretrial period. I this, I will be a lot 

tougher during the « * have been during the 



pretrial. 
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HR. IANNUZZI: I do understand the trial will 
be different than the pretrial. I am aot looking 
to outside of the issues. I just want some information. 
THE COURT: I do not know where /ou'd put it 

i 

if you got any more. 

Inspection of Grand Jury minutes, you alrtcu.^ 
have that. 

MR. IANNUZZI : The next motion is a motion ioi 
a severance. 

THE COURT: How aobut the motion for inspection 
of Grand Jury minutes? That is seven and then ‘there 

is eight. 

MR. IANNUZZI: I see, I was going on the oasi.. 
of the motions after notice of motion. 

THE COURT: That is what we have oeen doing. 

Vie will have one on the question ot the euipam J - li u 

of the jury. 

Now, as to the names and addresses of witnesses 
who testified before the Grand Jury, you already have 
the Grand Jury minutes. You got more than you art 
entitled to. 

MR. IANNUZZI: Is it the representation of the 

government aht we have all the witnesses? 

THE COURT: That is what I heard. 
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14 
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17 jj 

18 || 

19 j| 
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MR. PUCCIO: Yes. 

THE COURT: All the Grand Jury minutes. 

An order requiring the United States Attorney, 
and all their employees to retain all notes, memoranda, 
recordings and so forth. 

You are directed to do that. 

MR. PUCCIO: I consented to that. 

THE COURT: Any notes or memoranda, do not 
destroy them from now on. I do not know what has 
happened before. 

MR. PUCCIO: In the original discovery material 
handed over on November 1, there were handwritt. 
notes of mine before Catania went into the Grand Jury, 
which I turned over and have retained. 

We won't destroy any of the notes. 

THE COURT: We are talking about eleven. 

Ultimately, all the information concerning any 
witness on the question of promises, representations, 
must be made available. 

I only wrote on that recently, in United States 
versus Luchetti. 

MR. PUCCIO: We will make that available. 

I believe it won't be necessary for us to go 
into a description of what representations were made 
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to government agents who arc going 10 Lest-i-fy.' 

THE COUKT: To government agents, no. 

HR. PUCCIO: Co-conspirator witnesses. 

HR. IANNUZZI: Yes. 

THE COURT: Yes. 

rtell, if an agent was -- 

KR. PUCCIO: Told that he would get a promotion, 

if lie testified in this case -- 

THE COURT: V/e have had claims oi that, that hr 
was going to get a Brownie award. 

rlR. IANKUZZI; I did not think of that. 

THE COURT: Wo will give you some ideas thur. you 

did not think of. 

MR. IAHNUZZI: If that be the case, I do not mine 
being inf firmed of that. 

THE COURT: Any promises that vou hav-. gotten, 
that you will be promoted, tell it to dr. iannu^2i, 

Mr. Puccio. 

HR. PUCCIO: I am not going to be a witness. 
the COURT: Tell him anyway. You ■ 'ay oe using 
extra effort because of a promise taut you have gottoi 
if you get a conviction in this case, and tne tnrent 

of demotion if you lose it. 

MR. PUCCIO: I have been given none. 
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MR. IANNUZZI; You are in tue unfortunate 
position of being at the top, so they cannot uo 
anything. 

THE COURT: Sometimes I x^onder. The'' are 
doing it to us every day. 

Twelve is denied -- twelve is granted — rt 
is denied to the extent — that is where you ashed 
for statements of other defendants. 

Granted except to that extent. 

MR. IANNUZZI: Judge, there is a motion for 
a severance. 

THE COURT: Which number is that? 

MR. IANNUZZI: It is number five, sir. 

I think we skipped to the Bill of Particulars. 

THE_COURT: On what ground is that? 

MR. IANNUZZI:' G^N the ground that the defendant, 
Cotroni, would like to have each of the other 
defendants as necessary witnesses. 

THE COURT: That is a motion that is made: 
routinely here. 

Everybody suddenly wants everyone else. Of 
course, they won't testify, right? 

MR. IANNUZZI: I cannot presume that, but as an 
attorney — 





I 
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Till. COURT: ><hy don't you ask r 'r. Klar, maybe 
Mr. Dasti is ready to take the stand. 

MP. KLAR: Mr. Dasti is not ready to take the 

stand, your Honor. 

THE COURT: How about you, you are moving or 
a severance because you want Mr. Cotroni to tes^i-y. 

MR. KLAR: Mr. Dasti indicated that he would 
like the natter severed as to him on tae grounc 
that it seems to be clear that the breadth oi i..e 
case is directed at Mr. Cotroni — most of the 
witnesses testified as to Mr. Cotroni. 

THE COURT: Now, if Mr. Dasti is called t«.> 
the stand, what would you expect him to testify to 
that would be helpful? 

Have you talked it over with him, incidentally? 

HR. IANNUZZI: I have discussed it slightly, 

_ not slightly, I have discussed it with Mr. wlar, 

and I would suggest, if your Honor pleases, i^ Mr. 
Dasti were called to the stand, in a case w e’-e 
Mr. Cotroni would be tried independently, that 
Mr. Dasti would be able to testify concerning the 
activities which Mr. Cotroni has beer, accused of. 

However, if they are accused of the same cn:;' 

THE COURT: What would he cay" 







• ♦ • f . 


* 937 

ft 1445 

MR. IANNUZZI: I would suggest, if ycur 
Honor pleases, that I would assume that he would tell 
the truth. 

THE COURT: What would he say, no generalities. 
Remember the motion you made for specifics" 

You are asking for a severance. What would 
his testimony be? 

MR. IAWNUZZI: I do not know his exact testimony, 
but it would be to the effect that he did not commit 
these acts. 

THE COURT: What would he say as to each event, 

as to each conversation? 

• ».■» . • 

MR. IANNUZZIs The conversation had nothing to 

i 

do with narcotics, that he did not participate — 

THE COURT: Be specific and tell me what you say 
Mr. Dasti would testify to. 

MR. IANNUZZI: I would anticipate that he would 
testify that he did not wilfully, and knowingly, and 

*v- 

unlawfully, combine or conspire or confederate or 
agree with Mr. Cotroni» or any other person, concerning 

a violation of Ti^le 21, Section 173, and 174 of 

•# 

the Unitod Sttfcps Code. 

THE COURT: That'p «11 he would say? 




/ 



converse with Mr. Cotroni, as far as Mr. cotroni xq 

concerned, concerning cocaine or any otnor narcotics, 
that the conversations were relative co other . 

T1IE COURT: That they were — 

MR. IANNUZZI: Relative to other matters, not 
related to cocaine. 

THE COURT: If the action were severed, and 
Mr. Cotroni were directed to go to trial first, woui~ 

Mr. Dasti take the stand and testify? 

One day I am going to do it. I am going to sever, 

and I am going to put the other side on the stand, 
and if he does not take the stand, I will find the 

lawyers in contempt of Court. 

That is the way I am going to treat these motions, 
X know they are made in the expectation that they are 
going to be denied, to preserve another point on 

appeal. 

You tell me if Mr. Dasti is ready to take the 
stand, and in effect say — not generally, as Mr. 
Iannuzzi presents it — but submit himself to cross 
examination and go through all the possible arcs of 
examination that the Government would likely touch on? 

Will he testify? 

MR. KLAR: I have not discussed it at lengLu 
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with Mr. Dasti. 

THE COURT: How much did you discuss it with 
Mr. Iannuzzi before he made the application? 

MR. KLAR: Only very slightly, your KOnor. 

As I said, Mr. Dasti joins in the motion for 
a severance as to himself, on the basis that tne 
evidence to be presented against Mr. Catroni and 
Mr. Oddo and the others will deny him a fair tria*. 

THE COURT: Mr. Iannuzzi, suppose I severed 
and directed that Mr. Dasti go to trial first — 

MR. IANNUZZI: Yes. 

THE COURT: —would Mr. Cotroni take the &tand? 

MR. IANNUZZI: No question about it. 

THE COURT: And he would say — 

MR. IANNUZZI: Mr. Cotroni has no connection 
. with narcotics. 

He would testify as to that. He has never had 
any — 

THE COURT: He has pleaded not guilty. I know 

that. 

MR. IAMNUZZI: And his record will indicate that. 

THE COURT: All right, now, you say he is going 
to take the stand and waive his Constitutional right, 
if Mr. Dasti were tQ proceed first, and Mr. Cotroni 


.**Mr , ’**V 
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wore called as a witness, but he would ..ot take 

the stand in his own trial? 

MR. IANNUZZI: I did not say that r. Cotroni 
won't ta v the stand. I never said Lna-. 

THE COURT: We have no problem as rar as r. 

Dasti is concerned. 

M„H. KUVR: Excuse me? 

THE COURT: Mr. Iannuzzi said that Mr. Cotroni 
will take the stand and say that Mr. basti Has 
nothing to do with narcotics. 

MR. IZNNUZZI: There are other grounds. 

THE COURT: Let us taka one grounu at u cx.« . 

If I have somebody cornered, I like to keep tnem c 
MR. IZNNUZZI: I do not know if tnat is t,.c 

proper term. 

THE COURT: Mr. Klar, are you say mg tnat j. . 

•ir. Cotroni were tried first, and the ..ctron was 
severed — that Mr. Cotroni were tried first, that 
Mr. Dasti would waive his Constitutional right anu 
fake the witness stand and testify that Mr. Cotroni 

had nothing to do with narcotics? 

MR. KLAR: I didn't say that. I said I did no.. 

discuss that recently with Mr. Dasti. If your 
would like me to discuss that with nil': new, I v 


i 1 




341 


A 1449 

that. 

MP. ROSENTHAL: In the meantime, I would 1 Ike 
to join in the notion for a severance on other 
grounds. 

TIIE COURT: Youhave the best reason for a 
severance, and the chances'are that it is going to be 
granted. 

I do not see how we can bring Kr. Oddo up here. 

MR. PUCCIO: Unless he recovers over the weekend. 

MR. ROSENTHAL: I was hoping sooner or later. 

TI-IE COURT: There are many reasons that I would 
like to see him out of the case, when I have to deal 
with the problem of telephone calls, ar.u the admission 
of evidence it is much more difficult with Mr. Oddo 
in than with Mr. Oddo out. 

I started reading the old cases of Nardone and 

Elkins — 

MR. KLAR: As far as Mr. Dasti is concerned, 
we are not going to make any statement tuat he will 
take the stand at any time. We will have to see the 
nature of the testimony at the trial, and I would 
not make any blanket commitment for .ur. uasti to 
testify at his trial or Mr. Cotroni's trial. 

MR. PUCCIO: In that case, I would ask that the 
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i,lotion be denied. 

THE COURT: Denied. 

MR. IANNUZZI: There are other aspect:;. 

THE COURT: Put them on the reco:^.. 

MR. IZNNUZZI: It is on the record, statements 

by Mr. Dasti would not be introduceable againsr. 
Cotroni, and the 3 rutonproblem involved in the 
eradication or compar tmentalization of evidence - 
THE COURT: No, you are talking about oruc.01.. 

It refers only to post-conspiratoriai conversations. 

The question on the ability of tue jury to 
reserve in their own minds, conversations to which 
Cotroni is not a party but might be changed against 
him in the event he were a member of the conspiracy, 
is another question, and juries are remarkably more 
efficient, and have a greater capability than -any 
of our Appellate Courts give them credit for. 

1 have seen it with the care with which they 
return verdicts, and I do not agree with those 
statements, and that includes Mr. Justice Jackson, 
that it is too much to ask of a jury to follow a 

limiting charge. 

What is your third reason? 

MR. IANNUZZI: Did you deny that aspect o. it 
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1'iiE COURT: I deny a severance, period. You 
could put any of the reasons for the severance 
on the record. 

I say the only one that has a respectable 
ground for a severance, is Mr. Oddo. 

MR. PUCCIO: There are a couple of other 
requests. One requesting the names of all the 
Grand Jurors. 

TEE COURT: Yes, I find no good reason for 
disclosing the names of trial jurors, even when the 
question arises as to possible prejudice. 

MR. PUCCIO: I spoke to Mr. Lupiano about it, 
and he said if a request was made to him by the 
defendant for names of witnesses — 

THE COURT: Names of witnesses? 

MR. PUCCIO: I am sorry, of Grand Jurors, he 
would get the approval of the Court first. 

That is basically our position. I would ask, 
however, if the names are given to defense attorneys, 

that a showing be made before any defense attorney or 

;■ • • 4; 

investigator && a interrogate a Grand Juror 

I would submit ^gaift, ia 3 ust a blanket motion ‘ 

There is no baa ^ ; ., £ ^ r %g 

. •• - i 

• , .r>*i r* 


* r 










method of selecting our Grand Jury. 

MR. ROSENTHAL: May I be excused for part ot 
the time. I have somebody being writted over by the 
United States Attorney in the Southern District, and 
he brought him over today, and I am not Joining in 

that motion at this ti.<te. 

THE COURT: All right. 

What possible objection can there be to 
disclosing the names? One I see is the harassment 
and the problems that result from Jurors feeling 
that their service is being questioned. 

Do you see any other? 

MR. PUCCIO: We thought about it, your 
Honor, and initially we were going to oppose the 
request, but if per chance defense counsel were here 
when the Grand Jury were selected, they could have 
written the names down. There is no right of secrecy 
that we can find as far as the names of the Grand 

Jurors are concerned. 

THE COURT: I have been quite liberal in 

permitting lawyers to question trial Jurors. I have 
gone much beyond many of the Judges. I lenow 
Judge Wyatt in the Southern District say. a flat no. 
MR. PUCCIO: It’s also requested that we 
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provide the criminal records, if any, of the 
Grand Jurors. Let's suppose that all the Grand 
Jurors had criminal records. United States v. 

Costello, which I believe is still the law, indi- 
cates that the bare vote of a Grand Jury is enough 
and that — ! 

THE COURT: That's what I always thought. 

I don't know that — how any one could serve on a 
Grand Jury if they had a record. They would be 
disqualified, wouldn't they? 

MR. PUCCIO: I would think so. I have had 
truthful Jurors where people admitted to having 
criminal records. 

THE COURT: Misdemeanor. But a felony dis¬ 
qualifies someone from voting. 

MR. IANKUZZI: Prom voting in an election? 

THE COURT: Yes. We get our lists from the 
voting lists. 

MR. PUCCIO: Is th#t permanent disqualification 
from voting? 

THE COURT: Yes. That's one of the things 
that they want to change, and should be changed, in 
my opinion, but It'JjJ&Wgj wlu have that 
hearing at 2:15. " * 

Nothing else except the testimony 

- W* 

« IS. 




A 1454 


946 


l I 


I 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


of these two agents — 

MR. PUCCIO: Gallagher and Sovai, the 
telephone company representative and the tapes, li 

your Honor wants to hear the tapes 

TEH COURT: I really don't want to hear the 

tapes. I think I ought to hear them. I'll hear 
them early enough, you know, during the trial. 

MR.PUCCIO: We can have the tapes ready to 

_ your Honor can hear them now, we can have them 

ready at 2:15 If you like, after Mr. Orgell testifies. 
THE COURT: I don't know whether I'll have tne 

time. 

Do you intend to submit a brief on the admissi-i 
bility of — 

MR. PUCCIO: The wiretaps? 

THE COURT: Yes. 

Did Mr. Rosenthal leave yet? 

MR. IANNUZZI: Yes, your Honor. 

MR.PUCCIO: Your Honor, I believe we will 
submit a short memorandum on i-. Again, our position 
is that the tapes were - and I'm sure the testimony 
of Gallagher and Sovai will bear this out, that the 
tapes were — are made by another Government. 

We didn't direct the tapes be made. They 

were supplied to us• 
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THE COURT: Let's assume you can establish 
all that, the next question is on admissibility, 
if there was a violation of some law in 
Canada, that they would be admissible here. 

Another question I find that is difficult for 
me is the definitiion of wire communications. I am 
trying to read the legislative history now,. The 
reference that Judge Manafield makes really —— 

MR. PUCCIO: In Toscanino? 

THE COURT: Yes. 

MR. PUCCIO: Your Honor, our position would 
be that as far as we are concerned, the Canadian 
officials and Canadian offloers who conducted this 
surveillance are private citizens. 

Even if — if a private citizen were to conduct 
a wiretap of a defendant in the Eastern District of 
New York, not at our direction or under our control 
and then came into our office and put the wiretap 
on the table and said, "Here's evidence against 
someone." there is a Supreme Court case involving 

_ X don't have the cite, but I'll get it, Involving 

a private investigator who broke into a room. He 
was not acting as a Government official — 

THE COURT: That is an old case. 

» 

MR. IANNUZZI: The law says now that no person 
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can survell electronic communications without com¬ 
plying with Title 3. 

I suggest that it is the defense contention 
that Judge Mansfield's remarks in Toscanino that 
Title 3 was intended to refer only to communications 
over our (United Staten nation's) telecommunication 

network, without other definition. 

And persons are referred to, not citizens, 
and therefore, I suggest, If your Honor please, that 
these conversations could not possibly have been 
held other than by using lur telecommunication net- 


work. 

MR. PUCCIO: I will look at Title 3 again, 
your Honor, but it is our position that if we are 

not involved in it — 

THE COURT: No, but don't you see, the argu- 

ment 1. that you are Involved If our lines are used. 
MR. PUCCIO: Is the United States 
THE COURT: Because when somebody makes a 
telephone call Into the United States, our lines are 

used. 


MR. IANNUZZI: Yes, sir. 

THE COURT: That is the thing. 

MR. PUCCIO: The interception was made in 


Canada. 
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THE COURT* I^at'a right. 

MR. PUCCIO: la Addition, your Honor, even 

? V *’ » I 

if — In Other words, the Bell Telephone Company 

* % V 

lines were used, what has that to co with the 

United States GovreSHM** or the Bureau of Narcotics, 

•' ' >. , 

Drug Enforcement Adminls Action, U. S. Attorney's 
Offiee? I don’t see Win : connection. 

The exclusionary r*le is supposed to prevent 

• * ^jfi> * l *‘ 

Improper — 

THE COURT: That la another argument, and 
that Is — 

MR. PUCCIOj-r-elmpropaa* police conduct. 

r-. L .' ■ 

MR. IANRUjW&f. May l lf your Honor 

< * --.v »- ■* 

please, that ttjLjrf»«•*#. *• is. most respectful! 

that Mr. HoGli|^R *»d h^e aatlre committee, and the 
legislature. In Aaafting TX*1* 3, were very concerned 
that wiret«aJ|*^d^J>*iy as a tool of last 

resort, not jaa AP. mn*t*m &* t001 and thAt the 
privacy of our tlfilafna he .protected as much as 

***& XhM% Hher * * i#coa,mun1 ' 
cations or surveillance of Asafaesuauhic^ 1 ® 11 * are 
permitted, that they be done on a minimized basis 

«d,, Mt,Bpt t0 ~ 

THE COURT;If.,«P* t iew * 
mr. xANWwa^Jl^'iJUr* 


THE COURT: 


ilfw Is — and I've seen 


IT* 
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cases that said telephones aren't to be used to 
commit crime, and that there was a need to detect 
crimes which used communications, and there was a 

| 

balance. 

They were interested in controlling the way 
that the wiretaps were used. 

MR. IANNUZZI: Yes, sir. 

May I Just suggest, however the balance was 
to be struck, whatever regulations were to be imposed 
were imposed, most respectfully, on the American 
Telecommunication Network and whether you are on the 
front end or the back end, the fact is that while 
they are not supposed to be used for crimes, they 
are not supposed to be used for surveillance except 

within the provisions of Title 3. 

THE COURT: Do you know that there wa3 a time 
when the law of this country was that even wiretaps 
in violation of the Federal law were admissible in 

the State Court? 

MR. IANNUZZI: Yes, sir. 

THE COURT: So it wasn't always that the law 

reached this stage — 

MR. IANNUZZI: I understand that,Judge. 

THE COURT: I'm going to look at it very care- 
fully, but I am concerned about that phase of it, and 
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it's the only phase that bothers me, with all the 
testimony and argument that's gone on here — 

MR. PUCCIO: The -- 

THE COURT: — I have no problem with that. 

MR. PUCCIO: The Canadian officers were 
intercepting communications over the U. S. network — 

THE COURT: That la one. 

The other la that it'a a United States citizen, 
and if Oddo is out I don't have to deal with that. 

He may claim when hf spoke and he thought he was 
talking, of a private paye rs at ion, he didn't expect, 
consistent with our laws, that his telephone wire 
would be lhtOfoepteg. 

I don't knoW'jyuMl It would matter to our 


courts that a CanadjAfexclt1zen used part of our wire 
to have a conversation concerning a matter with 

which he might not hy hemn able to expect privacy. 

■» 1 ^ $ *■ 

MR. PUCCIO: Co\#ld It be argued that the 

•r a 

Canadian offlelfkje ih conducting this wire tap would 
have had to -*■ before condueting this conducting 
this wiretap would have had to come to the United 
States and mM; an application before a court in orde 
to — ; : - 


TH|5 CQW^Jf Judge Mansfield says in 

that opinion, wasn’t Intended to cover 


. '.'A ^ 


*#£ -A 

V'. ^ 



' ^ 
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conversations outside the United States, because, 
as he points out, there is no provision for tapping 
a foreign wire. 

So the answer to your question is, of course 
that isn't expected. 

But that's where the twilight zone is. First, j 

! 

there is a use of our wires, and they talk about 
maintaining the integrity of our communications, and 
therefore, any messages that come through our wires 
is governed by Title 3, and then, the other reference 
by Judge Mansfield, where he says, obviously our 
wiretap law didn't intend to require court approval 
for a foreign wiretap. 

But he was talking about a wiretap where none 
of our wires were used. 

MR. IANNUZZI: Yes, sir. 

THE COURT: It was allegedly without 

South American countries. 

MR. PUCCIO: I think it's the same thing, your 
Honor, if someone without Mr. Cotronl’s consent plcKed 
up an extension phone and listened to the conversation 
in Canada. I don't think that could be argued to 


THE COURT: Well, it's a little difficult 
because we don't have the talk about the possible 
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violation of Canadian law. 

Incidentally, the only violation of Canadian 
law that I have a real problem with is the divulgence 
because under Nardone the first case that said you 
couldn't use wiretap evidence, it was based on the 

I 

theory that you were committing a crime in the court¬ 
room when you divulged — the ilvulgence was a crime. 

New York State permitted it and they cite 
Judge Waterman's case where he wa3 in a difficult 
position, where everyone acknowledged that all the 
State court taps were vlftfcitlng Federal law and yet 
the State court Judges oon&tenanced it and yet 
Judge Waterman said he couldn't conceive of any Judge 
violating Federal law. 

And yet it was being done. So Nardone finally 
said, it's Inadmissible,here, and of course, I think 
it was Elkins that said, and certainly Mapp — Mapp 
was a different violation, said, the State courts 
can't admit wiretaps obtained in violation of Federal 
law. 

The point is that it didn't start that way. 
Schwarts against Texas in effect said we really 
have — there is no concern that if an officer 
violated Federal law he could be prosecuted under 
Title 18 Section. -This was up to 1968 — Section 
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665 of the Federal Communications Act of iltle 45. 

It was not a criminal statute. It Just said, 'Shall 

not Intercept wire communications.' 

As one of the cases pointed out, no one was 
ever prosecuted for it, so they said, this isn’t 
the way to discourage illegal wiretaps. The way to . 
do it is bar from admissibility. That’s the way it 
happened. It could have gone the other way. It could 
have been the Canadian principle, as long as It's 
the truth or it shows what happened, we are not 

concerned with the illegality. 

If there is illegality then prosecute criminally. 

MR. IANNUZZI: That’s not the law. 

MR. PUCCIO: There are one or two cases that 
cover this point. The only cases on wiretapping up 
in Canada indicate that it’s legal and it's admissible 


today. 


The other cases, I would submit, or testimony 
of the defense experts Is Just not on point. It s 
their own impressions. The Judges who have decided 

this matter have found that it’s legal. 

THE COURT: There we might be able to go bacK 

tc Schwartz and Justify it because in Schwartz the 
Court held that they State courts could formulate 
their own rules of evidence. But that was in the 


C 




A 1463 


955 


State Court proceeding. 

I don't think any case — I don't think you’ll 
find any caae which held that wiretap evidence is 
admissible In a ?.<*.«* ««Tt, « « violated Federal 

law. 

At any rata, th at*• what I*® working on. I 
paid little attention to ^ that’s going In the 
courtroom, I ha*e **•* PWHtihg on it in my chambers. 

MR. ffHEi ifwoz* stations that you would 

have no prqhlam with tt»-^ tlon of " lrotapa lf 

Mr. Oddo wan 1 would raise this 

point with reapeot,** 4l*fa*£«ne conversations with 

Mr. Dasti a*d Mr. Oddo *° od raany of thOSC 

conversation wpre initi**#. hy Mr. Oddo in New York 
over United Stoieft «4m» $* **. Oasti would have 
at hading as * With Mr. Oddo to raise 

"V ’ fc ' 

the same issue. 

THE 09UJtf»: I do* 't think it matters. At any 
rate, those er. the prpbiey. I have no ca.e on It. 
MR. IANNUZZI:, May I suggest — I’m sorry, 

sir, I didn't meao to Interrupt you. 

THE COURT: Those jure matters I'm interested 

- r . : , ' + * < r. 

in. 1 have been llateqMW W « e»fullv lot of 
testimony on ty »#<» the physic, of 

converting »ou*d ,« elee»rte lmpul.es and, this me, 

• •!**', '* '• 


a O 
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not be the voice beca^sej^^ggoes through different 
mechanisms and how it lose* efficiency -- 

MR. IANNUZZI: That was a result of Mr. Justice 
Grant in Canada who indicated that interception wasn't 
interception. He wanted to have an actual inter¬ 
ference of property. 

THE COURT: I can tell you this: In none of 
these cases is it strictly a violation of wiretap 

law. 

Under 665 it was a violation of a wiretap 
law. All the other cases are violations of a specific 
statute that tended to preserve the equipment, don't 

destroy our equipment — 

MR. IANNUZZI: That's right. 

THE COURT: -- don't molest the wires. 

And there was one, I think it was Canadian 
law that prohibited the dlvulgence of any wiretap 
conversation. That comes close to the wiretap law. 

MR. IANNUZZI: Actually, the Canadian law 
has both, the interference with the property and the 
service, and then there is the offer of the dlvulgence 
and the interception. The felony is the interception. 

THE COURT: I don't think you can cite as 
authority our barring from admissibility evidence 
obtained in violation of a wiretap law, because that 


i Vv ’ v 






A 1455 


957 


was designed to discourage wiretapping. 

Those sections Qf Canadian law that really 

* r I 

were violations of statutes pertaining to destruction 
of property. 

MR. IANNUZZI: May I Just most respectfully 
suggest that in one of the areas that I have had 
difficulty with, in conjunction with this, is will 
the United Stated countenance illegal evidence despite 
the fact that the foreign Government does, because, 
particularly in a case of this sort, if these tapes 
were taken here they eould not be used, and taken 
there, perhaps, they mightn't be used, but in the 
analogous position of having been taken there and 
used here in our court, will our court accept evidence 
that we ourselves wouldn't accept? 

It comes down to the fact that there are very 
few cases on the subject. We are getting closer 
to it, but *iZU ? our courts countenance what we 
consider Illegal evidence to be used ever in our 
courts? 

THE COURT: I don't know. But that's what the 
breif should be on. 2:15. 

(Luncheon ret® 8 * taken.) 

• i ► & 


" •* 

■ft *»% 

-; < 
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afternoon session 
MR. PUCCIO: Your Honor mentioned this morning 
that it would be an easier qiestion if Oddo were severec 
a ad I am not too sure if your Honor based that upon 
the fact that he is an American citizen, rather than 
on the fact that he was in New York allegedly when 

certain calls were made. 

THE COURT: It was really because he was in 
New York and it wouldn't be offered against him. Then; 
is some authority for the proposition that you cannot 
object to the admissibility of the wiretaps because it 
violates someone else's principle regarding admissi¬ 
bility of evidence where violations of constitutional 
rights are involved. 

MR. PUCCIO: There is at least one conversation 
with Mr. Dasti in New York City and he places a call 
to Cotroni in Canada, so you do not have a situation 
where Cotroni and Dasti are always calling each other 

from Canada to Mexico. 

THE COURT: It is protecting the privacy of 
the person's conversation and protecting what we 
the integrity of our telephone lines, the portion that 

is in the United States. 

MR. PUCCIO: Our position is that the intercep¬ 
tion was done in Canada and it is not done in the 





j 
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2 United States and the Canadians would not have had to 

| 


2 

comply with the United States wiretap statute. 



THE COURT: I know that is, but I think you wii: 


4 | 

agree that there is no case either way. 


5 ! 

i 

MR. PUCCIO: With the exception of Toscanino, 


6 

there are no cases on file in surveillance, and 


7 

Toscanino is a case that involved United States agents, 


8 

THE COURT: But it does not have this problem. 


9 

The telephone calls, if made at all, were made in 


10 

South America. They did not use American lines. That 


11 i 

is the point. 


12 

MR. IANNUZZI: If your Honor pleases — 


13 

MR. PUCCIO: Toscanino was never developed to 


14 

the point where that became an issue. 


15 l 

THE COURT: Let us have the other question 


16 ! 

resolved first, as to the composition of the October 


17 

1973 Grand Jury. 


18 I 

LOUIS ORGEL, having been first duly sworn by the 


19 

Clerk of the Court, testified as follows: 


20 1 

THE CLERK: State your full name. 


21 

THE WITNESS: Louis Orc^l, O-r-g-e-1. 


22 

THE COURT: Do you want to examine, Mr. Iannuzzi 

? 

23 

The rule generally is that you first have to make a 


24 

showing. You said nothing in your papers. Here is the 


25 

Clerk and he has all the information for you. 



I 
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3 Orgel 

MR. IANNUZZI: Thank you, sir. 

DIRECT EXAMINATION 
BY MR. IANNUZZI: 

q Mr. Orgel, you are the Clerk of the Court; is 

that correct? 

A I am. 

q And docket number 73 Criminal 898, do you know 

what Grand Jury it was that returned that indictment? 

A You mean the Grand Jury for October 19 


q No, the Grand Jury that returned Indictment 

73 Criminal 898. 

A Yes. 

q What was that? 

A The October 1973 jury. 

q Do you have a copy of the original indictment, 

air? 

A No, I do not. 

MR. IANNUZZI: Mr. Puccio? 

MR. PUCCIO: No, I do not. 

THE COURT: I happen to have it. 

MR. PUCCIO: The original or a copy? 

MR. IANNUZZI: The original. 

MR. PUCCIO: The original the Court has. 
q do you have it now before you, sir? 








I do. 


Can yau tall fjren tits do g—a t itself what Grand 


Jury returned it? 


THE COOHS i If X 


suggest, Mr. Orgel, that 


you look at the names of the mesfeers of the jury and 
see if the Foreman signed thet indictment? 

o ■«> Mk * ", '■ 

THE WITHKSS: What wa* the (question? 


The question wee, sir, is there something upon 


that document that would indicate te you which Grand Jury it 

• ••• - 

was that returned it? 


sir? 


Yes. 


«ttt is thAt? 

The signataxe of the 


What would that signature be? 

. st ' v t 

Alexander Ww , 


And Mr. 


was the For 


of what Grand Ji 




Jury have? 


The Grand Jury that snfcurued this indictment. 

. - ‘ 

Tee, I know* What designation did that Grand 

•* is ‘ B ' M- v > 

v.r ■ 


Jury? 


Octohjsr 

■“ ■SMPSWip 

1 * wMSdtertiSjfc ■ 

v if' • • * 


of any other Grand 


A 
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5 Orgel-direct 

Q In other words, when was — let me ask you this: 

When was the Grand Jury in October 1973 empaneled? 

A I believe it was empaneled on October 9, 1973. 

q The Grand Jury empaneled that day? 

A That's my belief. 

I base that belief on the file stamp on the original 

indictment. 

Q I did not ask my question properly. 

The question is: When did the Grand Jury — when was 
the Grand Jury constituted? When did it begin sitting as a 
Grand Jury, on that date? 

A I don't know. 

Q You do not know? 

A I do not know. 

q What is the method by which Grand Juries are 

selected in the Eastern District? 

A They are selected as a petit jury is selected, 

by random selection. 

q What are the criteria that you use, particularly 

as it has been supplemented to include persons between the 
ages of 18 and 21? 

A The criteria of those specified in the statute 

and in the jury plan — both the statute and the jury plan 
provide for the selection of persons over the age of 18. 




1 I 
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6 Qrgel-d4*ee* 

l 

Q And when was it that the Eastern District amended 

its previous plan to include persons under the age of 21? 

It was vary shortly after the statute was 


A 

enacted. 


13 

u i 

16 j 

I 

16 ! 

17 

'i 

19 

20 
21 
22 
2.1 
24 
26 




Q The statute was enacted in 1968? 

A That was the original statute. 

Q Yes, when was your plan changed? 

$ 

THE COURT: I will take judicial notice that the 
amendment including persons under the age of 21 and 
over the age of 18 were signed by order of this Court 
dated April 26, 1972. 

I show it to the witness, it is attached to the 

papers. 

MR. IANDfUZtl: Yes, I have it right in front of 

me. 

Q When wan that plan implemented, sir? 

A The plan was imp jt^ ewp t s l in 1973, early in 1973. 

Q Do you have anything that indicates when it was 

that persons ugder agg q$ £1 and over the age of 18 were 

. *\ ' 

included in your lists? 

A I do not u nd e rs tand the question. 

Q The question ia,de you have some way of knowing 

when it was that persons over the eflp of 18 and under the age 
of 21 were added to the list of poaetble Grand Jurors? 


- t 


r •*-- 


*. r i 



A 14 7 2 96 4 

Orgel-direct 

In the spring of 1973. 

Yes, I know. Do you have something that indicates 


when this was done for the first time? 

*t I 


DO you have the list on which the original Grand 


, jurors under the age of 21 wore edded? 

* 


Ye*, we do. 


where ere they, please? 

In the Clerk'a Office on tape. 

Do you know what month it wes that the names 


were first added? 


' ' q DO you know how many persons under the age of 

'! u .,d over the age of 1* -ore included on the panel - with- 

15 

16 drawn. 

17 ,.r me ask you this: when the Gr.nd Jurors are selec¬ 
ted, what is the method u^ for selecting the particular 

lo 

people to sit on a particular jury? 

, They are selected from the venire by the jury 

20 ,_ 

clerk -ho put. in the jury box the name, of all the mem 

■„ I of the jury venire and then they are picked at random from the 

•* 


jury box. 


box." you do not naan 
Whan you aay tha jury dox, 


a jury box whara paopla ait? 


C 






I 


a 
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Orgel-direct 
I mean a jury drum. 

How many names are selected* are there any 


particular number that you designate for one jury? 


A No. 



Q Is there — 

A The entire venire is put into the jury drum and 

the jury members — names of prospective jury members are 
drawn from that drum. 

Q This list of veniremen or perhaps it would be 

better to call them venire persons* how are their names 
selected? 

A They axe selected from the qualified jury wheel 

by random selection. 

Q When you say* "the qualified jury wheel*" that 

would be for petit jurors? 

A Qualified jury wheel contained the names of ail 

qualified jurors. 

Q And does that qualified jury wheel contain the 

names of persona over the age of 18 and under the age of 21? 

A I believe it does. 

Q When you say you belierre it does, do you know 

of your own knowledge whether it does or does not? 

A Yes. 

Q And what is it that you base your opinion on? 






iX 

/) 
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Orgel-dir«ct 


A it is based on soraeof the questionnaires that we 

got that were filled out by the persons who constituted thxs 
Grand Jury. 

q I am talking about the qualified jury wheel, 

those are not just qualified Grand Jurors, they are also 
qualified petit jurors? 

A Yes. 

q HOW do you make a determination as to the people 

who are qualified, do you send out and they send in question- i 
naires? 


I \ 


q Have you made a specific effort to send out to 

persons who are under 21 years of age? 

A No, sir. 

q After the plan was implemented — not after t:ie 

plan was implemented, after the plan was signed in 1972 
THE COURT: Mr. Orgel is troubled by your 
question as to specific effort. They are treated no 
different, no better than any other voter. 

Maybe you ought to start at the beginning where 
we get our voter lists and how it is all computerized. 
Let us get it over with. Start from the beginning, 

Mr. Orgel. 

THE WITNESS: We get the voter registration 
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2 1 


3 I 

4 ; 

5 ! 

6 | 

7 

8 
9 

10 

11 i 

12 ! 

13 

14 [I 

15 | 

16 i 

17 
18 | 

19 I 

20 || 
21 1 


22 


23 

24 


lists for all the oQmvtlms in the district. Those are 
then turned over to the computer. We then select a 
starting number — 

THE COURT: About how many names were in the 
list — the master wheel as of October of 1973? 

THE WITHESSt Approximately 3,200,000 persons 
were registered to vphO* Ow* of that number we got a 
master jury wheel of approximately 191,000. 

Q How is the selection made of the three million 

down to 191? What is the process of selectivity? 

A The process of selection is to select a starting 

number at random and then select every name at an interval. 

In our case it is 100, so every hundred names after a start¬ 
ing name is picked at random foes into the master jury wheel. 

Q Without regard to race, creed, color, et cetera? 

A Without regard to anything whatever. Any name 

on there is subject to selected. 

Q Very well. After that you have your 191,000 

names. This ia aalled yov^ master jury list? 

% v> • 

A That's our master jury wheel. Then we send a 

questionnaire to every person whose name appears on that list. 

’ (* v5 r , 

Q Yes*,*.. * * ,* 

..i ... . • " f v 

• ; f- . V “ V 

A Then on thf bam&P of that questionnaire the 

persons who arm gu t U f j sft .go master jury wheel. 
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2 ! 

3 

4 ! 




8 

9 

10 
11 

12 i 

13 

14 

15 I 

16 I 

17 

18 

19 ! 

20 

21 

22 

23 

24 

25 


Then when we need jurors for a particular case - first we 
select the venire. That also was done by random selection. 

q Let me ask you this before you go on to that: 

when you indicated that you send out questionnaires and 
then it is determined who are qualified, what is the basis 
of the qualification that you would look for? 

A The qualifications are set forth in the statute 

and in the jury plan. 

q Including anyone — in other words, people would 

be selected on the basis of their age, under 21 and over 18? 
They would not be disqualified over 18? 

A No. 

q And as long as they had the other proper 

qualifications, the age of 18 or over, they would be satis¬ 
factory and in compliance with the statute; is that correct? 

A Yes. 

q In connection with — I am sorry I wiil 

withdraw that. 

Would you proceed, sir, with reference to your venire¬ 
men. 

A They are then sent a jury summons and then they 

come into the courthouse and the names of each of those 
persons that constitutes the venire are put into a jury drum 
and then as a request is made by a particular judge or for a 
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12 Orgel-^rcect 

particular case, a number of effective jurors is drawn. That 
constitutes the jury panel which is then sent to the court¬ 
room. 

Q Is it your testimony, so I might understand 

it clearly, that the persons who are determined to be quali¬ 
fied after filling out the questionnaire would be the venire? 

A No, they are the qualified jury wheel and out 

of that qualified jury wheel, by computerized random selec¬ 
tion, a particular venire is chon 

Q How many of the wheel — withdrawn. 

How many do you select for your venire? 

A That varies depending on the number of jurors 

that we estimate will be needed. 

Q It varies from month to month, et cetera? 

A It varies from month to month. 

Q Is it your testimony that 191,000 are the number 

available to be called upon* but you select your venire 
depending upon the necessity for jurors? 


Q Well then, would you explain how you get down, 

after you have your 191 end they get the questionnaire and 
send it in and they a*# added to the list? 

A Those qualified are added to our list and 


constitute the qualified jiffy 


*■ 


* V *£ . - 


.1. 
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970 


Now, from the qualified jury wheel — How many 


are in the qualified jury wheel? 

A Approximately 80,000. 

0 Of the 80,000, there is a random selection from 

time to time as needed; is that correct? 


A 


Yes, sir. 

(Continued on next page.) 
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A 

Orgel-direct 
MR. IANNUZZI: Is the Grand Jury picked in 

the same fashion as a petite jury? 

A Precisely the same. 

Q When it comes time each month for a Grand 

Jury, as opposed to a petite jury, a random selection 
of X number are. called upon to appear and — well, let me 
ask you to explain haw the Grand Jury is selected. 

A The Grand Jury is selected in precisely the 

same manner as a petite jury. The venirmen come into the 
clerk's office and if there is a request for a petite 

jury, the petite jury is drawn from the jury drum. If a 
Grand Jury is required, the Grand Jury is selected in the 
same way, out of the same drum. 

Q New, the drum that selected the October, 19 73 

Grand Jury, did that contain the names and addresses of 
persons who were under the age of 21? 

A Yes. 

Q And do you have a list of those persons? 

A No. 

Q Do you have a list of the jury panel — 

not the jury panel, but the venirmen for that particular 
period of time? 

A Yes. 

Q And on that venire, are there persons under 
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Orgel-direct 


the age of 21? 


Yes. 


q DO you have their names and addresses ar.n 

any other information concerning them? 

a I have the name and address of one of those. 

, do not mow the names and addresses of ail of them. 

Q Of the venire, there was one person under the 

age of 21 or is that the only name that vou have? 

A That Is the only one I have. 

g DO you know if there were other oersons under 

the age of 21 in that venire? 

A NO. 

Q HOW is it that you know the name of one 

person under the age of 21? 

A I was asked to get out the questionaire of 

as we could in a short time who were 
as many people as we wu 

members of this Grand Jury. 

o How many members did you pick out - 


THE COURT: Are those members of -he Octo 


1973 Grand Jury? 


THE WITNESS: Yes. 


There is one person under the age of 21 in 


those 8? 


A 1481 

Orgel-direct 
That's right. 


Q Is it your testimony — withdrawn. 

In your venire for that particular period, 

from which the October, 1973 Grand Jury was picked, do you 
know haw many persona under the age of 21 were in that 
venire? 


Is there any way of knowing? 


Yes. 


At the moment, you do not have that informati 


You do not knew how many people there were 


under the age of 21? 


q When wes the first time that the persons 

who were under the age of 21 were added to the master list 

that you sent questionaires to? 

A In the spring of 1973. 

q Do you know exactly when? 


q In other words, at that time there were X 

thousands of qualified voters over the age of 21, how was 
it that the additional names were added? Was there a 
special mailing of questionaires at that time? 
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h. No, we reconstituted the entire master jury 

wheel and qualified jv / wheel on the bases of the voter 
registration list of voters who had voted in the 1972 
election — 1972 presidential election. 

THE COURT: When you said "reconstituted'', did 

you discard your entire master wheel and start a new one? 

THE WITNESS: We discarded the entire master 

wheel and started afresh. 
q This was at what period? 

A In the spring of 1973. j 

Q And when were the questionaires sent out to 


that group? 


In the spring of 1973. 

You know what date? Is there a date on the 


letter that you iorwarded? 


There are 191,000 questionaires that we mailed 


that soring. 


q Do you have one available with a date on it? 

A Here's one that was returned in April of 19 7 3 

—April 23, 1973; AprU 26, 1973; April 12 , 1973; April 10, 
1973; April 11, 1973; April 10, 1973; April 24, 1973; 


April 29 , 1973. 


q When you are reading those dates, do they 

indicate the fact that the jury wheel was the newly 
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constituted one that these had been sent to or were these 
ones that you send ordinarily to qualified voters? 

How do you differentiate that particular 

auestionaire from questionaires that were sent out before? 
A I don't understand your question. 

THE COURT: How often do you send these? 

THE WITNESS: We send them out when we 
reconstituted the whell. We developed a master 
jury wheel by sending questionaires to everybody 

in the master jury wheel. 

THE COURT: Do you send these out every time 
you reconstitute the jury wheel? 

THE WITNESS: Every four years. 

THE COURT: You knew when you got a 
questionaire hack in April of 19 73, that it was 
not a questionaire that you had sent back in 1969? 
THE WITNESS: Right. 

q And selection that you say came back 

in 1973, the questionaires that came back in 1973, were 
on the basis of the jury wheel picked to include persons 
under the age of 21? 

A Yes, 

q And do you know at the time that the 

October 1973 jury was picked — I do not knew if I asked 


O 
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this - how many people under the age of. 21 were on the 
venire at the time? 

R YOU asked that question before. My answer 

was I don't know. 

Q DO you know how many people under the age 

of 21 are now on there? 

A No. 


Do 


you know what percentage that they 


constitute? 




No. 


a DO you know if there are anv records of that’j 

A NO. 

a is there any record kept as to the bale- 

female breakdown of the venire? 

A NO. 

q Is there any breakdown kept of thn race of 

the individuals on the venire? 

A No. 

THE COURT: Is there any objection to 
giving Mr. lannuzzi the 191,000 so he can look at 

them himself? 

THE WITNESS: No. 

THE COURT: you are welcome to go down to 
the Clerk's office and look at the 191,000 and 
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make your own tabulations. 

MR. IANNUZZI: I suggest, if your Honor 

pleases, that that is vary kind of you. 

However, since there aren't 190,000 on the 
venire, that wouldn't serve any purpose. 

THE COURT: I wonder why you asked the question,. 
MR. IANNUZZI; I don't have your access to 
Mr. Orcrel, and I do not have the information that 

obviously you already have. 

THE COURT: You do not have the information? 

Now you have it. 

MR. IANNUZZI: The only way I could get it 
is to ask questions. 

THE COURT: If you want a statistical bases 
for any objection you have to this Grand Jury, you 
have it now. 

MR. IANNUZZI: That is all I wanted. Judge. 

THE COURT: Friday and Saturday the clerk’s 
office is open. It is opened until 1 o'clock on 
S aturday. 

MR. IANNUZZI: That is kind of you and I 

certainly appreciate it. 

THE COURT: I am sure that you do. 

THE WITNESS: May I say for the record: 




A 1486 


978 


Orqel-direct 

that we are simply concerned with netting a 
random selection of names on the voter registration 

list and that ie all we are concerned with. 

THE COURT: Of the 2 3 that you are able to 

check so far from the questionaires, you learned 
that one of those 2 3 was a 20 year old? 

What ia hia name? 

MR. IANNUZZI: There are only 8. 

THE WITNESS: Camille Conte. 
q That is one of the names on their October 

Grand Jury? 

A Yes. 

MR. IANNUZZI: Very well. 

q Would there be any objection for all the name 

and addresses? 

THE COURT: Not at all. 

MR. IANNUZZI: Of the particular Grand Jury? 
THE COURT: Very well, read them off for 
the record. 

THE WITNESS: The 'names and addresses? 

THE COURT: Let's have the breakdown of male 
and female and white and Negro, axyone of the 
classifications that might be pubject ^ attacks 
because of racial discrimination or age 
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THE WITNESS: I have no means of knowing it. 

I have the names and addresses, that is all. 

THE COURT: Age you have? 

THE WITNESS: Only on our questionaire. 

THE COURT: That is what I am talking about. 

THE WITNESS: You mean off the age 
questionaires that we got? 

THE COURT: Yes. 

Let the record show the only reason you have 
8 is that you did not have time because I made the 
request around noontime. 

THE WITNESS: I got only the names of those 
that we have in alphabetical order. Most of them ars 
not. We only alphbetize them up till J. 

Q In selecting the Grand Jury — 

MR.IANNUZZI: Perhaps Mr. Orcel can afterwards 
ascertain the entire panel and that information can 

be added to the record as opposed to right new. 

THE COURT: Can you find out the other 15“ 

THE WITNESS: It will be difficult. 1 duly 

stated that we have succeeded in alphabetizing them 
only from A to J. All the others are simply listed 
by letter and not alphabetized. We have them in 
file folders, according to letter, but not in strict 
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alphabetical order, and that would mean going to 
thousands of questionaires in order to nick the 
ones that are concerned with this Grand Jury. 

THE COURT: If it is that difficult and that 
inconvenient, just have the records available for 
Mr. Iannuzzi, and let him do it. 


11 


THE WITNESS: Anytime he wants to come down 
our records are there. 

THE COURT: Let us read the names and addresses 
MR. IANNUZZI: Very well. 

Since we know the names and addresses, is it 
that difficult to pick out each aid every one? The/ 
are under A or B, but not broken down after that? 

Is that right? 

THE WITNESS: You are talking about 191,000 

questionaires. 

THE COURT: Are you talking about the 
questionaires or the panel of jurors that you have? 

THE WITNESS: I have the wheel cards for this 

particular Grand Jury. 

THE COURT: Read the wheel cards. 

THE WITNESS: Alexander E. Erdman, 4 37C 

Kissina. Boulevard, Flushing, New York. 

Anderson, 250 Cumberland Street, 


Henry 
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Brooklyn, New York. 

Paul J. Allaluia, 146-113th Avenue, Flushing, 
New York. 

P.aye Berger, 1885 East 29th Street, Brooklyn 
New York. 

Bertha Bush, 2547 West 2nd Street, Brooklyn, 
New York. 

Charlotte J. Coppolla, 22-08 120th Street, 
Flushing, New York. 

Camille M. Conte, 24 Lisa Drive. Northport, 
New York. 

Claude Hines, 1590 East New York Avenue, 
Brooklyn, New York. 

Andrejr King, 46 3 Fifth Avenue, Brooklyn, 

New York. 

Thomas P. McGovern, 81-20 267th Street, 

Floral Park, New York. 

John Meirs, Mid-Lane, Syosset, New York. 
John D. Orsano, 142 Awiaki, Bayshore, New 

£ork. 

Philip 0. Pinbrooke, 84-45 121st Street, 
Jamaica, New York. 

Herman B. Tinado, 26-28 Hoffrey Street, 
Flushing, New Yorfc. 






A 1490 


9 82 

Orgel -direct 

Mary Shepard, 923 Sterling Place, Brooklyn, 

New York. 

James A. Scanneil , 195-30 Jamaica Avenue, 
Jamaica. 

MR. IANNUZZI: Is that it, sir? 

THE WITNESS: No. 

Jacob Spaeth, 13-20, 138th Street, Flushing. 
Edward A. Soriano, 138 Hitchcock Avenue, 
Staten Island. 

Martha H. Walsh, 21 Sterling Court, 
Huntington. 

Mary E. Wissel, 87-70 173 Street, Jamaica. 
Shelly Winett, 100 Woodruff Avenue, Brooklyn 
Ellen Young, 82-17 165th Street, Jamaica. 
Avis M. Zebker, 172 Argyle Road, Stewart 

Manor, New York. 

That completes the list. 

(continued next page.) 
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. 2 

1 

3 ! 

Q Mr. Orgel, how do you make the determination i 


that these are the people, do you have a specific list on 


4 | 

which you have had all their names? 


5 ! 

A These are the wheel cards. 


6 || 

Q Yes, I understand. 


7 

How do you know that these particular cards 


8 ' 

were the ones that were representatives of other people 


9 [ 

who sat on the October '73 Grand Jury? 


10 

A We also have a list that is made up by the 


n 

deputy clerk. 


12 ! 

1 

Q May 1 see that, sir? 


13 | 

A I don't have that here. 


U 

Q Would you supply a copy of that? 


15 

A Yes. 


16 

MR. IANNUZZI: I have no further questions. 


17 | 

MR. PUCCIO: No questions. 


18 

THE COURT: You may step down. Thank you. 


19 ! 

(Witness excused.) 


20 ; 

THE COURT: We will take a short recess. 


21 

(Recess.) 


22 

MR. PUCCIO: I would ask to amend this 


23 i 

affidavit I submitted in one respect. I indicated 


24 

in the affidavit that in response to Mr. Iennuzzi's 


25 

motion concerning who was present in the Grand Jury 



• 

/ 
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room, that the witness", ''tihe stenographer and 
myself were present during the taking of the 
testimony, and only the Grand Jury as far as I know, 

was present during the deliberations in voting. j 

In looking over the transcripts, I noticed 
that Mrs. Libby Clancy was also present during the 

time — during the testimony of Catania, as an 
interpreter, which is provided for in the rules, 
and I notice that is also indicated on the Grand 

Jury minutes that I have supplied to the defense 
counsel, of November 1, so I would ask that the 
statement be amended to that extent. 

THE COURT: It is amended. 

You say flatly there were no unauthorized 
personnel present during the hearings or during the 

voting? 

MR. PUCCIO: Absolutely not. 

THE COURT: Are the witnesses here yet from 

Bell Telephone? 

MR. IANNUZZI: No, sir. Supposedly they werel 
picked up at the airport already. 

THE COURT: We can use this time to discuss 
what I consider the only real questions in this 
case. I will define that by saying I find that 

tl*e arrest and search of Mr. — the arrest of 
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Mr. Dasti was lawful, the search of Mr. Dasti was 


reasonable. 

I find that the documents that were marked 
as exhibits seized from Mr. Dasti by Mr. Baril are 
admissible in evidence, subject only to a deter¬ 
mination as to relevancy. 

But since there was some suggestion made 
that Mr. Dasti did not have these documents on his 

person, for reasons of admissibility, I find they 
were, and of course, that does not preclude the 
defendant from arguing that they were not. I am 

just ruling on questions of admissibility. 

Aside from that, after all the testimony, the 
lengthy hearings that we have had, I find the only 

possible fact questions are, first, of course, the 
Canadian law, and foreign law is always a fact 
question. 

On interception, the question that was hotly 
contested, I believe that interception under the 
statute that talks about interception and divulges, 
interception means listening in. 

The other fact questions I am just going to 
have to delay resolving until I have read through 

the transcripts, read through the statutes, to make 
the determinations on the present state of the 
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Canadian law. That, of course, involves what 
divulgence means and whether the insertion of wires 
is molesting wires, whether diverting the telephone 
call is molesting wires, interfering with the 
transmission of a communication. 

Those are all questions that I hope to 

resolve over the weekend. 

The real serious question I find is, one, 

whether Canadian law was violated through the 
wiretaps. There is no question, one point of 
agreement here is that whether the wiretaps were 
lawful or unlawful, the evidence is admissible in 
Canadian courts. 

The defendant has argued that even though it 
was admissible in Canadian courts, the nrotection 
of privacy act barred admissibility of wiretaps tha 
were unlawful, that are offered after June 30 , 1974 
Assuming the wiretaps were lawful under 
Canadian law, the next question is, whether they 
are barred because of the use of our telephone 

wires. 

That, of course, would refer to any calls 
made to or from any point in the United States to 

Canada. 

The other question is that whether the 
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evidence is admissible if illegal under Canadian 
law, whether we may admit it hers because it is 
admitted in Canadian courts. 

Briefly, that is what I think the legal issueu 

are. 

MR. IANNUZZI: Sir, may I suggest only in 
reference to the question of our telecommunication 
network that conversations between Mexico and 
Canada also utilize our communication network. 

THE COURT: We assume that is so. 

MR. IANNUZZI: So that might possibly be a 
further aspect of our network. 

MR. PUCCIO: Your Honor, on the question 
of admissibility today in Canada of wiretap evidence 
obtained prior to the Act, there are two cases in 

Canada — 

THE COURT: I haven't lost sight of them. 

MR.PUCCIO: Apparently they are the only 

two cases on that point. 

THE COURT: There are cases of original 
trial court jurisdiction. In the absence of 


anything else, I suppose I can use that. 

I think I recall some cases in this country 
where our wiretap lap,* oaroein, which in effect, I 

i if. 3 ’ 

think held, if they Vff* admissible in evidence before, 

• •• ‘ > •• 


i 
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they are admissible in evidence after our wiretap 
laws because effective. 

You nay be able to follow through to find out 
whether that is sustained - whether that opinion 

is sustained. 

That is what my belief is. 

There was a time when there were wiretaps 

unlawfully obtained under our wiretap law, but 
lawful under the existing law, that was admitted 
into evidence. 

• | 

That is my recollection. 

MR. IANNUZZI: There is that other aspect, 
however, and I don't knew if our statute read the 
same, that the — and as your Honor has already 
noted, that the present law in Canada seems to 
indicate that only lawful wiretaps can now be 
admitted, and the question of how that relates back 
to wiretaps from before, regardless of how they 
were taken then. 

In other words, regardless of the law then 
possibly the law might new be interpreted as 
indicating that they would have to be lawful, and 

before they did not have to be lawful to be 

admitted — now they may have to be. 

the COURT: I think there are some cases 


' \ 
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th. t can be cited for 'WSm construction where 


the lew is subsequently changed, it's never 

retroactive, that it is procedural. 

MR. IANNUZZI: May I suggert in reference 

to that, I don't know if I suggested it to the Court 
before, that if it be determined that, in fact, the 
law in Canada did outlaw wiretapping, in whatever 
fashion, directly or indirectly, before, and still 
outlaw it today, that the basic substance of the law 
has not been changed, it is merely, at this point, 
procedural, despite what a judge up there might have 
determined. 

It may be that the law there today, as 
opposed to the law before June 30, 1974, is 
constant and therefore, that it is not a substantive 
change, but rarely a procedural cnange, that that 

being now, it is 

THE COURT: This is a criminal statute, right? 

MR, IANNUZZI; Yes, sir. 

THE COURT; And you say a criminal statute 

is just a procedural change? 

MR. IANNUZZI; I suggest that the law is -he 

same, the substance of the law, that is to say, 

the illegality of wiretapping 

the COURT: Was always illegal but just 




990 


tm 

formalized? 

MR. IANNUZZI ; That's what I am saying. 

If your Honor would find that the law before 

indicated that wiretapping was illegal 

THE COURT: I can't find any violation of 

any wiretap law e.cept the statutory law that has 
been cited to me. 

Penal law is statutory, it can't be 
otherwise. 

MR. IANNUZZI: Exactly. What I air suggest¬ 
ing is that the law before - it may very well be 
found that the law before outlawed, but would 
have admitted in any event, though outlawed, and 
therefore, if it is now outlawed again, still, 
that the substantive aspect of wiretapping has been 
constant throughout, say from 1967 to the present, 
it would be outlawed — the only difference is the 
procedure, that the court will not admit it or 
will admit it. 

So I am saying it is not a substantive 
change but a procedural change that the Court "oulc 
not admit the illegal evidence, and therefore, it 
would not come within the proscription against 

retroactivity. 

MR. PUCCIO: I point also, and we are in 
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the process of getting the opinion, to — I forget 
the judge's name, but the judge who heard the case 
of Mrs. Dasti against Bernard Couture, or, actually, 
it was actually Mrs. Dasti against Mr. Patenaude and 

Mr. LaVallee, which proceeding was actually started 
after the minutes from our hearing here were 
exemplified and sent up to Canada. 

That judge apparently has written an 18 page 
opinion which is precisely on whether or not these 
Vegas taps make out a criminal charge or a 

criminal violation. 

I understand that we may be able to get that 
opinion tomorrow, but we will have to have it 

translated. 

But Mr. Miranda, a witness for the 
defendants, indicated that the judge did not find 

a criminal violation. So even today, you have a 
judge in Canada not finding that the Vegas project 
wiretapping was a criminal violation. 

Admittedly, it isn't the highest court in 
Canada, but again, it is the only authority we have 
ari it is on this specific question and taps here. 

MR. IANNUZZI: I bpiieve Mr. Mi nda indicated 
the judge found the vipintion, if it existed? was 
de minimis, so he may h*ve found that it wasn't such. 
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but he wouldn't bother the 

THE COURT: There is one way to find out 
what he said, and that is to wait for the opinion. 
Have we gotten any word on the witnesses^ 

MR. PUCCIO: Your Honor, we still have the 
tapes to listen to, if we want to do that. 

THE COURT: Let's do that. 

MR. PUCCIO: It might be easier i c your 
Honor sat down here. We would be playing now, 
exhibit — 

THE COURT: There must be some cases 
involving other types of illegally — evidence 
illegally seized in other jurisdictions, that are 

offered here, not necessarily wiretaps 

MR. IANNUZZI: We have been looking for it, 
judge, really. I haven't been able to find it. 

(continued next page.) 
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court would do. I have tried to harmonize that with 
the active state doctrine, where if the acts deemed 
to be lawful in one country, are recocnized in another 
country, based on sovereignty - that is the Sabbatino 


case 


(Edward Korman, Assistant U.S. Attorney, is 
new present.) 

MR. KORMAN: By what authority do you have to 
aoply an exclusionary rule where the exclusionary 
rule is not mandated by the Constitutional laws of 

the United States or is necessarily — 

THE COURT: I have just read Wigmore. wigrnon 
agrees with you. Wigmore says we should never have 

excluded any evidence obtained in violation of 

statute. He said it is too severe. 

MR. KORMAN: I don't doubt that where an 

exclusionary rule may be applied by a United States 
Court to compel compliance and to deter violation 
of the laws of the United States, but I don't Know 
any basis for your Honor to apply an exclusionary 
rule to compel agents of a foreign Government from 
violating the laws of that foreign Government as the 

aoply in effect to a foreign national, where no 
acent of the United States has been involved. 

THE COURT: I started out that way, but I can 
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court would do. I have tried to harmonize that with 
the active state doctrine, where if the acts deemed 
to be lawful in one country, are recoonized in anothejr 
country, based on sovereignty — that is the Sabbatinp 


case -- 

(Edward Korman, Assistant U.S. Attorney, is 
now present.) 

MR . korman = By what authority do you have to 
aoply an exclusionary rule where the exclusionary j 
rule is not mandated by the Constitutional laws of 

the united States or is necessarily 

THE COURT: I have just read Wigmore. wigmori. 
agrees with you. Wigmore says we should never have 
excluded any evidence obtained in violation o' 

statute. He said it is too severe. 

MR. KORMAN: I don't doubt that Where an 

exclusionary rule may be applied by a united States 
Court to compel compliance and to deter violation 
of the laws of the United States, out I don't know 
any basis for your Honor to apply an exclusionary 
rule to compel agents of a foreign Government from 
violating the laws of that foreign Government as thef, 
aoply in effect to a foreign national, where no 
aoent of the United States has been involved. : 

THE COURT: I started out that way, but 1 can 
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find a reason for it if I really tried, and you 
know the courts have reached far in order to exclude 
wiretap evidence. 

Now, here is the logic then, if you want it. 

I don't say that you will accept it or that any 
other court will accept it, but you are talking 


about extending the reason for the current rule, 
excluding it because it will discourage or compel 
adherence to the law. 

There is so much in international comnunicati 
that is very easy to extend the rule as it is to 
extend the communication by saying, if you permit 

unlawful wiretapping in international communica¬ 
tion, it would make it very easy for anyone to just 
go over the border and make an international call 

and wiretap unlawfully. 

MR. KORMAN: I don't think that i3 so. We 
are not talking about United States agents going 

across the border. I am willing to concede, and 
certainly after Toscanino, and as long as that 
case remains the law, that if a United STates agent 

crossed the border to wiretap, that would violate 
the Fourth Amendment according to the Court of 
Appeals. 

THE COURT: But you disagreed with that. 





M 1J 

Let's take your point of view. 

MR. XORMAN: I could accept that for 
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the 


purpose of deciding this case and for the purpose 
of arguina this case I don't have to quarrel with 
that assumption. 




If we were dealing with — 

THE COURT: But you find it is convenient 
to accept it. 

MR. KORMAN: It is the law of the Circuit, 
and I think your Honor is bound by it at this point, 
so why not accept it? 

THE COURT: If it were not for "oscanino, you 
wouldn't argue that way. 

MR. PUCCIO: It is not necessary to disagree 

with it for the purposes of this case, although we 
all vehemently disaaree with that decision. 

MR. IANNUZZI: Except for me. 

MR. KORMAN: I am going to accept that. We 
are not dealing here with an attempt by United 
States agents to evade the laws of the United States 

or the Constitution of the United States by crossing 
an international boundary. 

THE COURT: You accept Toscanino because it is 


the law. Judge Mansfield said — this was enacted 
to protect the integrity of our system of 
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telephonicaoraraunications. Remember that? He 
cites the United States Administrative Code and 
the 90th Congress, was it, Second Session, page 
2178? 

He says that it is to protect our communi¬ 
cations and any — I think he says, or does he cite 

the legislative history, and any call that is used 
through our conununications. Isn't a call made 
from Canada to Mexico, using our wire? 

MR. KORMAN: I would suppose literally it 
would be. But I think there are two factors that 
have to be considered. 

First of all, you are dealing with crossing 
an international boundary, and it nas been acknow¬ 
ledged for a long, long time, that when you attempt 

to bring goods or other things across an inter¬ 
national boundary, not quite the same protections 
of the Fourth Amendment and the Constitution apply, 

and so that even if we were dealing with him bringing 
a package, let 'a say hia diary of all these 
communications written down, across an international 

boundary, I would expect that the Canadian Government 
could claim a right to examine those documents. 

THE COURTS I don't think that is the thought 
conveyed. You cannot uae our lines in violation of 
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i ! 

our wiretap law. 

7 

2 j 

MR. KORMAN: The wire that was nut was nut in 


:i ! 

a wire that was located in Canada, and I think in 


■1 i 

this regard, that the Congressional findings that 


r> | 

are set out in the United States Code after Section 


6 

2510 have some pertinence. 


7 

Quoting from Section 801 of Public Law 3 351 , 


1 8 

it says, "On the basis of its own investigation of 


9 

published studies, the Congress makes the following j 


10 

findings: 


11 

"Wire communications are normally conducte3 


12 

i:» 

through the use of facilities which perform a part 
of an interstate network. The same facilities are 


14 ! 

used for interstate and intrastate communications." 


If, 

It then goes on to describe the fact that 


IB 

there has been extensive wiretapping carried on 


17 

without legal sanctions and without consent of anv 


IH 

19 

of the parties to the conversations, and that notes 
that the contents of these communications and 


20 

evidence derived therefrom are being used by 


' 21 

oublic and private parties as evidence, etcetera. 


22 

etcetera. 


20 

There is no talk about interstate, intra¬ 


24 

state, nothing about international or foreign. 


2fi 

The second paragraph of the findings: 
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"In order to protect effectively the 
privacy of these communications, the integrity of 

court and administrative proceedings, and to prevent 
the obstruction of interstateooramerce, it is necessary 
to have laws of this kind." 

Again, no allusion to foreign commerce and 

to international communications. 

I think the reason for that is, first of all, 

I think it is debateable even whether Congress 

I 

would have jhe authority to have a penal law that 
would apply extraterritorially to conduct by a 

foreign citizen in a foreign country with respect 
to commission of an act which takes place solely in 
that foreign country and may even, if your Honor's 
suggestion about the propriety under Canadian law 
is so, be^validly lawful under the law of the 
State where ^ie act takes place. 

THE COURT: That was the argument made by 
one of the lawyers and I said no, I don't think the 
argument is based on the.lack of authority to 

give extraterritorial effect to our penal law, but 

■ f ^ ' *"•< - i ■ „ 

rather on the violation v.committed within our 
borders. 

The a^guntnt 4s #*t as soon as that 
electrical impulse crosses our border and uses our 
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wires, it is now within our jurisdiction and for us 

I 

to control. 

MR. KORMAN: Yes. And nothing has taken 
place within our jurisdiction, that is, no wire 
within the constitutional boundary of the ted 

States has been interfered with or upset. j 

THE COURT: I am not talking about Constitu¬ 
tional boundary, I am talking about geographical 
boundary and statute. 

MR. KORMAN: Suppose we were dealing with a 
civil lawsuit brought for invasion of orivacv and 
the issue came down to what the law will assume _ne 
conduct was lawful in Canada and unlawful in New York, 

i 

and it came down to what law would we apply it this 
was a civil case. 

As far as I know, even under the most advanced 
reasoning, even the law of the place of the tort 
applies, that was the original rule, you apply the 
law where the act took place. 

It seems pretty clear that even where a person 
is acting in accordance with the law of the place 
where he is acting, and where he has acted, that 

action would not be unlawful, then he could not, 

in anothar jurisdiction, be held to — 

THE COURT: The analogy may be closer to the 
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case where someone shoots a bullet across the 

border, the shot is fired in Canada and the person 

is killed in the United States. 

MR. KORMAN: Here nothing was shot across 

the border. 

THE COURT: The electrical impulse is going 

across the wire. 

MR. KORMAN: At the time it is received, it 
is in Canada. 

MR. IANNUZZI: We have a restrictive statute 
that says — does it say that any time that there 
is an impulse on our network it has to be 
regulated according to our law? 

THE COURT: Are you going to argue this in 

the Court of Appeals one day, Mr. Korman? 

MR. KORMAN: I would think so. 

THE COURT: Do you intend to argue this in 

the Court of Appeals? 

MR. IANNUZZI; If neoessary, sir. 

THE COURT: All right. I know who the 
combatants are. It can get into a hyoertechnical, 
supercilious atmosphere after a while. 

MR. KORMAN ». factor, by the way, 

that Judge MamsfieId mentioned in determining the 
scope of the wiretap statute, was that proscribing 

v. 4 
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the procedures to be followed in obtaining a 

wiretap authorization 

THE COURT: Excuse me — 

MR. KORMAN: It notes that the statute 

significantly makes no provision for obtaining 
authorization for a wiretap in a foreign country. 

I would doubt that you would issue a search 

warrant to a Canadian official who came here and 
said he wanted to undertake the activity of 
(continued next page.) 
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THE COURT: I quoted that very phrase this 
morning. That's right. 

MR. KORMAN: One to take the activity here. 

THE COURT: In interpreting every one of these 
cases, not only Toscanino, but every case as you and 
I know, you have to clearly understand the issues 
that are presented. 

Judge Mar.sfield was dealing with phone calls 
made in a foreign country. 

MR, KORMAN: He doens't know what he was dealing 

with. 

THE COURT: You are on the record. r 
MR. PUCCIO: That's right. 

MR. KORMAN: Never any disclosure as — 

MR. PUCCIO: We never got to it. 

MR. KORMAN: Were or weren't any wiretaps. 

As a matter of fact, there was a denial. 

THE COURT: An allegation, I know. He assumed 
the truth of it. 

MR. KORMTV'I; But it was an allegation that 
Toscanino's phone was being tapped. 

There is no indication of where he was making 

, *t * 

telephone calif to. 

< - • ’• 

THE COURT: I thoughjt, that in Perine against 
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William '.orton, decided just a few da/s December 

Judge ' ansfield quotes Judge .'and, ..earned 
Hand on statutory interpretation. 

"There is no surer guide in tue interpre¬ 
tation of a statute than its '-•ur osc 
//hen that is sufficiently disclosed, 
nor any surer innrk of over-olicitude 
for the letter than to wince at carrying 
out that purpose because the words uscu 
uo not formerly quite natch with it. 

do you can look at the letter of the statute, 
like the definition of communication ana it may 
iistort the interpretation anu the a pose oi tne 
statute. 

The whole theory of admitting into evidence, 
illegally seized evidence is undergoing a re-exami^i-i 
I know. 

All the run of the cases I reau said the reason 
o.or it is that the prosecution — no one was ever 
prosecuted for violating the law, 'c thc' -el«- tnio 
was the only way to attain it, saying it won't be 
used in evidence. 

Now, the question is what is gained and want 
is lost after that experience. 

MR. KORMAN: I think. Judge, in terms of thi.> 


1! 
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particular wiretap statute, and the exclusionary 
rule, I think it has to be remembered tnat it 
followed the Supreme Court's decision in buryei versus 
New York, which suggested that a wiretap statute 
could be enacted, which -- containing certain 
procedural protections would not violate the Fourth 
Amendment, and Congress proceeded promptly to enact 
such a statute and to include an exclusionary rule, 
which is designed to compel compliance ’with the 
Constitution and with the additional protections 
that the statute — 

THE COURT: The exclusionary rule for wiretap 
is first suggested in Olmstead. 

MR. KORMAN: It would be -- if in fact, the 
Fourth Amendment — if in fact, the wiretapping 
violates the Fourth Amendment, then presumably — 

TIIE COURT: No. Olmstead said — 

MR. KORMAN: It didnt. 

THE COURT: Did not violate. 

MR. KORMAN: That's correct. 

THE COURT: Howeve r it said Congress had the 
authority to exclude wi_etap evidence, and that might 
be the way to do it. 

MR. KORMAN: I don't doubt that. 

MR. IANNUZZI: As a matter of fact, if your 
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Please, Burger I tnink did not indicate that a 
statute could be written, but I think i,uryor nosed 
the ciuestion, we nay find out — 

TI1L COURT: Burger and Kata. The;/ 'cuaily 
used tiie guideline of Katz to write the icatuce. 

MR. IANNUZZI: May not be able to write a 
statute that will stand Constitutionally. 

THE COURT: It has already been declared 
Constitutional by any number of Courts. 

3o when you say they cannot write a statute, 
all I can say is, they did. 

MR. IANNUZZI: I just say, that's what Burger 
posed. 

We nay find ultimately that we may not bo able 
to have a statute, but in any event, if we do have 
one, it has to have more stringent guidelines. 

MR. KORMAN: In any event, I think the best 
analysis, and the most recent one of the nurpose 
of the exclusionary rule, is to be found in the 
United States against Calandro, which sustained 
the use of illegally seized evidence before a Grand 
Jury and refused to order that kind of evidence 
suppressed, and where the Court, speaking Uu'oumu 
M r. Justice Powell, brushed aside most of the 
traditional justifications, other than the rule of 
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deterrence as being the controlling and sole factor 
motivating the imposition of that kind of extraordinar 
sanction. 

And also drew attention to the authorities, 
which indicate that exclusionary rule lias a very limi¬ 
ted kind of deterrent effect, in any event, and 
merely said we need not consider in this case, the 
continued efficacy of the exclusionary rule. 

So we are dealing, number one, with a rule that 
has been severely limited recently, in which the 
Supreme Court, in a majority opening, has given us 
some reason to question before extending. 

We are dealing with conduct, not by American 
officials, not directed against American citizens, 
but conduct of Canadian police, directed principally 
against the Canadian national, who enjoys no, generall 
speaking, no rights under the Constitution of the 
United States or its laws, to be protected against 
acts *pf the agents of the country in which he resides. 

I think the Court, in construing the Statute 
and the Fourth Amendment's exclusionary rule, has 
a right to ask what deterrent efficacy is excluding 
this ev.-'^nce going to have in considering a number 
of factors, including the very, very serious nature 
of the offense that we are dealing with here. 
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THE COURT: I am ready to write that we have 
no business fashioning a policy that we hope would 
nolo the Canadian police adhere to our Statute. 

Tt is none of our business and we .should not 
be concerned with it. 

I am not so much troubled by that. 

Of course, we are too far down the v Jdu, or 
me to say that the exclusionary rule has had a 
pool history in supporting its theory. 

First of all, the statute itself, says the 
evidence should be excluded. 

It is not the violation of that statute, we 
are talking about in supplying that theory to 
Canadian law. Violation of Canadian law should be 
the reason for excluding it here. 

UR. KORMAN: It says it should be excluded if 
it's obtained unlawfully. Presumably, that: brings 
us right back to what is covered by the Act, rather 
than Canadian lav/, and it seems reasonably -- 

THE COURT: Defendant argues that it i.. unlawful 
if the — there is no specific authority granting 
the police the right to — 

HR, KORMAN: I think — 

MR. IANNUZZI: Under the Canadian laws, as 


it stands. 
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THE COURT: Yes. 

MR. Pq£CIO:. Of course, our expert, Mr. Landry, 
tjave the opposite opinion. 

MR. KOEMAJI: in any event, the Supreme Court, 
as ^ recall, has defined the term "unlawful" in that 
section, to include in violation of the Constitution, 
and also in violation of those provisions of the Act 
that are designed to limit official conduct in the 
authorization of these wiretaps under the law. 

I don't think that, quite frankly, that Congress 
ever thought about this problem in writing the Statute. 

'A '* 

I think the language that I have read, where they have 

•. w. t 

*» 1 ft 

talked about interstate and intrastate communications, 

/ 

indicates and if anything,, quite the contrary, because 
certain provisions they do — of the Act, they do 
speak about foreign commerce, mailing certain materials 

in interstate or foreign cpmmerce. 

* '*? -1/ </ r • *1 *. **■•* 


Act. 


They speak gf thi? as being violative of the 


In taUcinsMtfxrat the general, ever ell purpose 
of the Act and the findings that are included as 

|4 

part of the Statute, they speak solely about interstat 
and intrastate communic^^jj^ * 

THE COURT: Itfte absence of any historv 

as to the legislate*** nMfc k 
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vr. XORMAN: I don't think there \s .*r absence. 

I think the legislative history that's there — 

THE COURT: I mean, in telephonic communication? 
MR. KORMAN: I was reading from Section '30' o 
the Wiretap Act, where Congress makes its -in , 
where they talk about wire communications are nor/.ally 
conducted through the use of facilities, w.iics ior:. 
part of an interstate network. 

The same facilities are used for intraa _att. 
inter and intrastate communications, and thoh they 
say the contents of these communications, interstate 
and intrastate communications and evidence derived 
therefrom are being used by public and private -- 

THE COURT: Let me ask you this question. Are 
you saying that if a call were made from here to 
Canada, and we unlawfully tapped here, that it would 
not violate the VJiretap Law, because it was an 
international communication and not an interstate? 

dll. KORMAN: No. I think it would violate the 
law, but we did not tap here. No conduct — 

THE COURT: No. If you say that, the law 
intended to cover only the interstate coimiunications, 
i-.hcn you would exclude the international? 

MR. KORMAN: No, because the conversation that 
from -here to Canada, is obviously crossing 


is going 
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mi 


State lines, but it comes a point when — 

THE COURT: Suppose — doesn't have to cross 
State lines, compared to Canada. 

We have a common border with Canada. 

MR. KORMAN: No. I still think that the 
interception would be covered, because you are 
dealing with conduct undertaken here by American 
agents, and I don't have any doubt about that. 

THE COURT: Suppose it was Canadian agents. 

I will try to give you the hypothetical to fit my 
situation. 

MR. KORMAN: I think if Canadian agents came 
into the United States, they're bound by Canadian 
law, and they have no more standing to violate the 
law than any other private official. 

Violate United States law than any other 
person who is within the boundaries of the Unitce 
States. 

Y7hen you enter a foreign country, you are bou.iu 
by its laws. 

MR. IANNUZZI: What your Honor indicated a few 
minutes ago, in that one, could therefore circum¬ 
vent the law by sending an agent, across the line, 
which we don't have in this case, to tap, can also 
bo extended one bit further, by being across the 
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line, and being aware of activity and at uiescing 
to it being done, knowing that you couldn't do it 
yourself. 

THE COURT: All right. 

MR. IANNUZZI: And allowing the Canadian agents 
to do — 

THE COURT: Suppose we suspend on t.iis, and 
I understand your witnesses are here. 

MR. PUCCIO: Yes, we have witnesses. 

THE COURT: Let's proceed with that. 

You understand the difficulties I have witn it. 
If Mr. Gallagher or Mr. Sovey, is it? 

(Continued on next page.) 
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HR. PUCCIO: Your Honor, I spoke to Mr. Gallagher 
during the luncheon recess end he can't get a plane from 
Paris today. He is going to try to get one tomorrow 
morning, because of the time difference and it will put 
him in Hear York probably around 3 or 4 o'clock. If not, 
he already has a reservation which will get him here 
on Saturday night. 

But Hr. Sowai was present in court and as we 
were breaking up yesterday, and I guess from the 
colloquy it appeared that there wasn't going to be 
much to do today aad that we only had the telephone 
representative aad he somehow assumed from that that 
we wouldn't n e e d him today. 

We called him whoa it was discovered this morn- 

* * •"» 

ing t\at Mr. Iaaauszi did in fact want him today. 

MR.IASRUZZX* Which X mentioned on Thursday. 

I mean, on Tuesday. 

MR. PUCCXO: Yes. Not sny misunderstanding as 
far as I was a pq pe rnad . Just s misunderstanding as 
far as the witness wss concerned. 

•t 

MR. IANHUZZI: X*p. 

' 

MR. peqppo: we sp ok e t/0 him this morning and 
he tried to ge* js fJ»t he wss able to get the 
telephone company representative on s plans but not 
able to gat in himself, but he will be here tomorrow 

r 
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morning. So we have hi* coming here tomorrow. i 

we have Mr. Gallagher possibly tomorrow after¬ 
noon. If not, first thing Monday morning. 

the COURT: The trouble is, I must have about 
15 or 20 matters on tomorrow. Tomorrow is motion day. 

MR. PUCCIO: Mr. Sovai will make himself avail- 

able, your Honor. 

THE COURT: This (indicating) is my calendar for 
tomorrow. 

MR. PUCCIO: Yes. Vfhenver your Honor wants to 
hear him. In other words, if you have a few minutes. | 

Again, I have interviewed — 

The COURT: I have from 9:25 until 9:30. That s 

a few minutes. 

MR. PUCCIO: That's all right with me. We can 
get in touch with hi* and see if ~ Will he be in here 

by 9:30? 

THE COURT: I have a calendar from 9:30 until 
4 o'clock. 

MR. PUCCIO: 9 o'clock? 

MR. IANNUZZI; That doesn't solve the problem. 
MU. pucCIO: You have one from 9 o'clock? 

MR. IAHNU7.ZI: That doesn't solve it. Galxagher. 
Might as well do them both on the same day. 

MR. PUCCIO: Your Hoaor, I accept full blame for 
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3 not having them here. However, I reiterate the fact 

that this is a fishing expedition. Mr. Patenaude is 
the head of the Quebec Police Force who has testified 
and he's completely uncontradicted, that this was his 
own operation, that he ran the entire thing. 

I have interviewed two other people. They had 
nothing to do with the — with directing it. 

THE COURT: Mr. Puccio, I agree. This is scatte^ 

shot. 

MR. PUCCIO: There was another — 

THE COURT: There are a thousand buckshots comin 
out of one bullet. They hope to hit something. 

It's the old salesman. If you throw enough 
against the wall, maybe some will stick. 

MR. XANNUZZI: No, your Honor. You just have to 
tie down the record. 

THE COURT: I know the record. I can understand 
the record on a point that is viable, something that 
makes sense, something that has sense. 

MR. IRNK98ZI: It made sense in the Toscanino 

case* 

THE COURT: Rat shooting from envery direction, 
first of all, from a tactical point of view, I think 
it — you lose force la «fery argument you make. 

Nothing sound* as if it means anything. 

___v> V* 
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4 Nothing sounds as if it means anything. 

MR. PUCCIO: We've already had objections to the 
Grand Jury panel, we've been told unauthorized people 
were before the Grand Jury. 

THE COURT: Everything. 

MR. PUCCIO: We've been told that everything 

illegally seized, many, many — 

THE COURT: I can conceive of what happened. ^ 
Somebody went through a textbook on motions that can 
be made and you started from one and took every possibll 
motion that was ever made in any criminal case. 

MR. PUCCIO: None of these were supported by 
affidavits under oath, by the way, your Honor. 

THE COURT: Nothing. 

MR. IANNUZZI: I think they were. 

THE COURT: I will give you the opportunity to 
make a complete record. We have gone this far. We 
have wasted this much time. 

MR. IANNUZZI: If your Honor please — 

THE COURT: We lose sight of the important 
issues, those that I have discussed. 

MR. IANNUZZI: But this issue that we are 
discussing right now is the very one about — on which 
the Toscanino case hinged. I don't know the answer. 

All I can do is call the witnesses. Judge. I don't 
vouch for what they're going to say. 
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5 THE COURT: To*a**nittQ did not do that. Toscaninc 

> 

2 ! 

said I was drugged# I wai baatan# I was kidnapped# 

j 


a | 

American agents did it- They vara there. They had the 


4 

whole plan. whole thing. Toscanino 


5 | 

said it. 


6 ! 

The Government did not have to come in. As a 


7 

matter of fact# if yon read Toscanino carefully# Judge 


8 

if 1 ^ even said be dees know whether 1 should 

- - . ., • V*,' ■ 


9 

have a hearing unless sees shoeing is made. 


10 

MX. PUCCIO: z think the — 


11 

TVS courts Ve*y end of that opinion. 


12 

MR. IAKHUSSIx Yes. 

£' 


13 , 

MR. PUCCIO; Counsel is pointing to the Part II 

■* ' ■'tjT' * 


14 

of the Toscajvinp opieioe as well# and if that's what's 


15 | 

K 

alluded to# that only requires# as I read it# an 


16 

affidavit fro* the United «*tea Attorney indicating 


17 

that there tM’ 1X0 aurveillsnce# unlawful surveillance 


18 

done by or at the of American ageats or 


19 

employesa and that yeu MdWpfr heve. With the promise 


20 

of another affidavit earning forth. 


21 

THB COURTS fT* Fibber# Tuscan ino's lawyer spent 

V ■ “ '* -V *■* * 


22 

I don't knew hew **my 4ny#*nd maybe weeks interviewing 


23 | 

t«pi. “ d ptoof 


24 

25 

that it happened. V ^-L.: t . 

The nny^t h#*n't yet been required to say 
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a word about it. 

In your case you coma through the courtroom 
doors and say, you did nothing right, now you prove "ou 
did everything right. 

MR. IANNUZZI: I didn't say that. All I want 
is an agent to testify as to what he did, and if it's 
acceptable, credible evidence, that will be satisfac¬ 
tory. I can't take Mr. Puccio's word for it. I don't 
think it's — it would be proper. 

* 

MR. PUCCIO: By the wry, your Honor, Mr. Fisher 
on the Toscanino — in the Toacanino case didn't submit 
an affidavit and didn't do any of that before he made 
the representation. At this point I think he is 
attempting to collect affidavits, but that again was 
an assertion made not under oath and with — not 
without — 

THE COURT: No, but if you recalx — 

MR. PUCCIO: There were many more specifics 
than were here. 

THE COURT: Specifics and for the purpose of 
appeal I said we will assume for these purposes that 
the allegations are true, and that is what you end up 
on, so it was in lieu of affidavits. 

MR. KLAR: Judge — 

THE COURT: Apparently the witnesses aren't here* 
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HR. PUCCIO: The representative from the Tele¬ 
phone Company is here. 

THE COURT: All right. Let’s take the repre¬ 
sentative from the Bell Telephone Company. 

MR. KLAR: May I ask, as far as the other 
witnesses are concerned, that any further hearings be 
held on Monday? 

THE COURT: I do not know. I may hold them on 

I 

Saturday. I do not know. 

MR. IANHUZZI: We may not have Gallagher here 

by then. 

THE COURT: I want to make sure that this case 
starts on the 6th. 

MR. 1AKNUZZX: We have no objection. 

MR. KLAR: Have these witnesses first thing 

Monday and then go into the jury selection so we can — 

« 

MR. PUCCIO: They will be witnesses at the trial 
and, if your Honor wishes — I am not going to ask 
than on their direct testimony whether they — this 
wiretapping was done by or at their direction, but 
in the voir dire, out of the presence of a jury during 
a recess at the trial, they could be queried on these 
points. 

I can't imagine it taking very long, in light of 
Mr. Patenaude's testimony on that point already, which 
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is completely uncx^krad^etod Md wflf straight-forward. 
TOE count! 

st least. 

MR. PUCCIO: M*. Qtllagber will tty to be here 
1st* tomorrow. If to* can't be hare 1st* tomorrow, the 


zt will cake tna naming, 




:es f< 


only othar flight out of Pari* i* on Seturdai morning, 
so it will bo lata ft^p f&Y- . 

TOP COURT: I, do;#* pent hia to coma is on the 



that reason. 



i 



MR. PUCCIO: no is *<pty*0»i*d *© oom* in bacasaa 

", . y jv 'X 

he will ha a wi t* * os 0 

' ‘ j i 

ns COM**: jUMiJaa i^pp* coming in Friday? 

'* *’••. '** ' ■■■ ' t ’ * 

MR. PUCCIO: starting Monday so h* 

h»s reservetiens to leave Paris 

Setsrtey m*««iO* apMkfri** JMpff, Oatordsy sift*. He 

V ‘. y 

will be hare for F*** 1 PF •* l0B 9 ** ** *• 

* ,!•< < •* 

DMdtd, but h. -1U, faqr • pu** ■ ornin 

bat I «P9k» «a^|» WaW 0; P W> w lndio.»*l that 

9 o'clock or 10 


it 1 s new about r- 
o’clock is tb.Hf^.W 
far as getting reason* 

authorisation*j. «•./& V' 
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the Bell — 

MR. PUCCIO: He’s not my — Mr. Trombley, your 
Honor. It’s again defense witness. 

(Continued on next page.) 
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BERTRAND TREMBLAY, called as a witness, 

having first been duly sworn,by the Clerk of the 
Court, testified as follows: 

DIRECT EXAMINATION 
BY MR. IANNUZZI: 

THE COURT: Incidently, I don't think I 
made a formal ruling on dismissal of the indict¬ 


ment because of the composition of the Grand Jury 
and the need of selecting the Grand Jury. That 
motion is in all respects denied. 

MR. PUCCIO: Thank you, your Honor. 

THE COURT: He’s your witness, Mr. Iannuzzi. 
MR. IANNUZZI: Oh, thank you very much. 

U Is that Mr. Tremblay? 

A Tremblay. 

q Tremblay? 

<• 

A Yes, sir. 

q All right. You are collected with Bell 

Telephone of Canada? 


A I am. , 

q And what i». your position , sir? 


A I am working for headquarters accounting 


and my function is security representative. 

q And in connection with that, can you testify 


V 
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as to whether or not there are records in existence relating 
to repairs — withdrawn. In connection with a phone — 
in connection with a phone at — in the 677 exchange, par¬ 
ticularly 677 927s, that phone — well, let me start with 
a different phone. In reference to telephone 488 0339, 
that phone has a terminal box in the basement of a building 
at 463b Clanranald? 

A I — I am not aware of that, sir. 

Q Well, assume that that be a fact. Would 

there be in existence records as to repairs to the particu¬ 
lar junction box which houses not only this particular 
488 number but various other 488 numbers? 

A This is a little difficult to answer posi¬ 

tively because our repair work orders are filed by tele¬ 
phone numbers. Now, telephone numbers are irrelevant to tne 
address of where the service is working. 

Q Let me ask this. In reference to repair 

> 

orders and assuming we have a — a terminal box that handles , 
perhaps 120 lines, would the repair records for those lines 
still oe in existence for the s»onth of December, January, 

December of 1970, January of 1971? 

» 

. *• ' /fti f . r - t 

A Very unlikely. 

Q Can you teajfcj^y Q* your own knowledge, for 

a fact that they do nofc^ftalat or th*t they do exist? 

». 

« m 

_ ■ r v ... 


1 


3 
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A To my Knowledge, they do not exist. We 

usually keep repair record.orders for six months. Dating 

back in 1970. 

U Are they not stored somewhere thereafter? 

A wo, they #*atroyed. 

/ 0 Destroyed had would it be your best state¬ 

ment thereafter that these rsoorda have all been destroyed 
as to repairs to the particular terminal box or any of the 
Phones connected therein? 


11 

12 

13 

14 
16 


A Such, Z would imagine# yes, 

0 Zs there a way that you oaa Check to be sure? 
A Zf Z had. particular telephone numbers# Z coul« 
chock. Zf sons what we eall line cards are still in 
^existence, in other words, if the service is still working 


it 

17 

18 

19 

20 
21 
22 

23 

24 

25 


on the same locations, we may have seme hind of notifica¬ 
tion on what we oall a line eard, which is kept in a plant 
department strictly fe? repair and ouatomsr faollition 
purpose. 

Q And would you be able to determine, if you 
could work backwards, in other words# instead of from the 


line, can you work fsof^the horn to saoortoin whet 

phones ere in that gashMulat terminal box? 

y 4 r ' ’-V- • 

a At tip pee*set tins# we oould eooortein ae 

4 * • 

to what telephono is «mrki*y,on the* terminal bom# at the 
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positively identify which telephone was working on what 
particular binder or what particular terminal box. 

Q Yes. Let me ask this. If someone had put 

a foreign object, into one of your terminal boxes and a 
repairman went to repair it and he found that there, would 
he report a foreign object found? 

A He would. 

q And does he have any direction from the 

office as to finding foreign objects in terminal boxes 

and on wires? 

A I believe he has. 

q And is that to remove them? 

A I believe so but to notify his supervisor. 

q Both, perhaps? To notify the supervisor ~ 

A Well, — to my knowledge he has to notify 

** 

supervisor first and then remove it after, on order. 

~ . >- 

q And — 

A But this is not exactly my field and I cannot 

say for sure. Thisis U op what I am led to believe. But 
I do not have the exact dis*c^ve as to what he should 

follow. >t - j;- .*7;^ 

n so, therefore, would there be records in 

ilk” J -i , * 

existence which would ihdi*a<w*rthet there were foreign 
objects for which an oxdfggfegy!*.'»» to remove it? 

* 'if . y*. 


. '* fc . 

- - - - 1 ■ • 
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A On the repair, on the repair ticket, I do 

. rt kiov Objectively, I don not know. I never ran into 

r.hat instance. 

q ijoes Beil Canada permit foreign objects 

! . it ,d in their terminal boxes? 

A Definitely not. 

0 Does Bell anada permit police to put foreign 

■ - t< in their terminal boxes? 

A Not to my knowledge. 

And if Bell Canada found a foreign object 
i v ,; ; it; be of the police or somebody elae's private 
foreign object, would it be removed equally? 

A Definitely. 

q Lx> you know about the charge rates of Bell 

*; i 

Canada? What they charge for their service? In the City 

■ jf Mo<i t t .:al? 

A For What kind of service? 

Q Well, let me ask you thi6. For a — do 

’ ■ t 

<■■■<} what a dedicated line might be? Or a private line, 
that is to say, one that would be open 24 hours for the 
private use of a particular subscriber? 

}. p * • » s j»' 1 if 

A Yes. 

\f - ; t < * 

q Is that charge the same for that as it would 

be lor plain old telephone service? 
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A There is no difference. Once you have — 

we have two different categoriee of service. I am talking 
in the residential service. Of course, we have business 
services. In the residential service, we have what we call 
a 1-FR, which is one individual per line. 
q Yes? 

A Which is open 24 hours a day for rta use. 

And we have what we call a 2-FR. which is two-party lines. 

The rates are different, of course. And this is the only 
difference that we do have in residential service. Either 

you have a private line or a party line. 

q Now, on a private line, although you can 

use it 24 hours a day, do you also have such things as 
lines that are dedicated, .ay that are used for instance by 
stock brokers for their stock quotations, open 24 hours a 
day and just they use it constantly 24 hours? They have 

it open all the time? 

A Are yqg,f hiking — 36 £ar aB people 

having access to the same technical facilities within the 

central office? 

Q No. I am asXipg a person who actually ta.es 

the phone off the hook, dials a particular number and 
keeps it open 24 hour, a day. That'S their intended use. 
although they don't tell the telephone company. 
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▼ I f 

What is the question? Is it possible to do 


that? 


•** '•»* 
* « 


# i' 


NO. 


I. 9°* 6 * ble * ls tnere a 

r • 

particular rate, for instance/, that you charge? 

• ■ v’ {, ^ L i '! 

* •>. j>. v 

— « _ 


A 

Q 

A 

Q 


Of course '30t . 

There is A#t a particgl*r rate? 

. "if A.- Jr» - 

This la. 

v^- i r ? r z,^ 

Let s*'j^thi*. D» you.jisve mileage 


; ^ 

k our tariffs. 




charges? That is a iil»j^.,#6tended from one 

area and you have a* er^yfcion maybe ^ town? 

In other words, iast**4 »extension in your 

+.if ,? T " c i: ' ; •* .* Wi 

4 “ ’ j"*v ’« V 

apartment, you have ap ^a^nJiton• t^st £oes for miles. 

** h* •' 

Yes. • V' - Iw 5 •■> 


A 

Q 

A 

Q 

A 

Q 


4 ♦** 1 

. A f • 

You hav* afcayg^s f o? that? 


i :.» 


You htye charges fof that, yes. 

t 4 .* i»«* f ; 

In addition to t b ® regular service? 

• ^ »iy > 

In addition^^ the regular service, 


If someone ri 



without paying, would^ 
ing the Bervios* of^yc 
A 

they are stealing or.©ot 


\ 

. T~\- v , c 


private wire, 
theoretically steal- 


Jihay t| fc> tf& the 

T* 1 ▼ * -r^ W l» f t f 

r , J i u : ;/ • 

r: 

i tP decide whether 


•err f 



;* , 4 \ •• Trf - t 4 *'- 

NO. Thijs is n 

'■* ’ '• tF . i. t 
> r . .; 

g or-hot.. • ■ , - 

v v 5 *' •• * ; 


(Cpjnt 

■i * » 
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° Well, i* vour company knew about it, would you 

charae them extra for it? 

^ We'd revoke the service. 

MR. IANNUZZI: I have no further questions. 

MR. PUCCiO: Nothing further. 

THE COURT: Anyone else have any further ques¬ 


tions? 


MR. KLAR: Nothino. 

MR. IANNUZZI: I would ask if the records are 
available, and I'd ask them not only for that exchange 
but for the 677 9872 and the 256 7968, and I would like 
to have those made available. 

THE COU®T: Would you like to ask the question? 

MR. IANNUZZI: Yes. 
niRFCT EXAMINATION 
RY MR. TAVNUZZI: (continued) 

Would you, sir, be able to check the records 
through to determine if records of repair to all of the lines 
that are in a particular terminal box in which also the number 
677 q R72 was located, if those exist? 

A I haven't done that• 

0 Would you be able to do that? 

* Depending on what time — what period of time 

vou are talkincr about? 




%v* 
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0 As quick as oossible. 

A When did the trouble occur? 

O The records existing between September -- No, 

July of 1970 until March of 1971. 

A If those numbers are still in existence — if I 

they are still in service at the same location, or have the 
same subscriber that there was at the time, there is a remote 
oossiMlitv. But if the service has been terminated, we do 
not have anv repair records as such, 

O Could you check the other wires that are in the 

terminal box to decide whether that terminal box had been at¬ 
tended to, whether they were attending to that particular num¬ 
ber, or any of the numbers there? 

A Like I was saying before, all our repair records 

are filed bv telephone numbers. 

O Yes. 

A Now, if for instance a telephone number was work 

ino out of this partionlar terminal £>ox in 1970, and there is 
no service under that number right now, there is no way we 
could trace it back. I have no wav ©f knowing what numbers 
were ^rorkino in that particular terminal box in 1970, unless 
they be workincr at the same location today, which would be 
impossible. 

MR. IANNUZZIt May I have a second, sir? 


(Pause.) 




A 1539 

Tremblay - direct 1030 

o would you be able to check the following numbers 

and determine if vou have repair records to the terminal box 
In which those numbers are located, 256 7978 — 

A Like I said, if thev are still working today — 

i* the 3ame service that was in existence, or the same service 
t*at was working that date is still working today, we could, 
o If it were working three or four months ago? 

A More than likely, yes, unless that number has 

been reassigned to someone else. 

O I would appreciate it if you could look and see 

as to 256-7978 and 256-9659? 


A May I take notes? 

o Certainly, but I will give this to you. 

Would you be able, for the period September of 
1971 to Aoril of 19 -- November of 1971 to April of 1971, and 
also trom November of 1970 to Aoril of 1970. 

I will give vou the dates and the numbers, and 
T would anpreciate it if you could ascertain that information. 
You could advise Mr. Puccio or Mr. Tobin if you have ascertained 
that information, whether those records are available — not 

y 

as to that particular inquiry, but just that terminal box, 
and it thev are — if there is a report of foreign objects — 

A As I was mentioning before, I do not know what 

was wording in that particular box in 1971, unless all the 
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same numbers are working there today, which would be impossible, 
O Perhaps you could check the records that are 
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available. 

A I would be glad to. 

MR. IANNUZZI: No further questions. 

MR, PUCCIO: No questions. 

THE COURT: You may step down. 

MR. KLAR: I have heard the tapes. May I be 
permitted to leave? 

THi! COURT* There is no reason to keep the 
Reporter, is there? 

MR, PUCCIO: The tape is in evidence. I see 
no reason. 

MR. PUCCIOj I just wanted to correct something 
'or the record — 

MR, ROSENTHAL: I have also heard the tapes, 
and since Mr, Puceio has not decided to sever Mr. Oddo, 
I have a lot of work to do. 

THE COURT: if you like to leave, fine. 

MR. KLAR: If I could ask this: 

If all of us have heard them and your Honor is 
aoinn to hear them at the trial, for what reason are 
thev being Dlaved at this time? 

THE COURT: I am just going to hear them. I can 


26 
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listen in ch amb ers 
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MR, IANNUZZIt we all have copies of the same 
thina, and I could supply your Honor with a cassette. 

THE COURT: I could listen to this in chambers. 
I iust want to eea the quality of it, and whether then 
are any distortions. 

*** * i 

These are in English? 

MR. PUGCIO: Five conversations between Mr. 
rotroni and Mr. Dasti are in French with a little 
Italian. 

Your Honor wa0te. t9. Vear the first conversation 

in English — v y* 

TH? COURT: It won't do me any good to hear it 

'* . j 

in French. .#%*• I 

* • f, 

MR. PUOCIO: we can fay a little of the first 

*■ 1 • ‘ • ■ *h . 

conversation. 

THE COURT: The Repute?: may be excused. 


* * * 


f >* * 




' ’ ■>£ — . 
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(9:45 o'clock a.a.) 

THE CLERK: Onitad States of America against 
Frank Cotroni, Frenk Dasti and Paul Oddo. Hearing 
continued. 

THE COURT: All right. 


Are Mr. Gallagher and Mr. Sauve here? 

MR. PUCCIOl Yea. 

THE COURT: Bring them forward, let us take 
their testimony. 

MR. IANHUZZI: Before we initiate that, may I 
discuss some matters with your Honor, I have attempted 


over the weekend to seek further and instruction 
for the Court by way of the law of Canada; I realise 
of course that we have had a great deal on this 


already, but I am attempting to obtain a Judge of 
the Supreme Court of Canada, which is similar to our 
Supreme Court of the United States — 

THE COURT: YesI 

MR. IANNUZZI: And I thought if we had some¬ 
one of that stature,available, it might be of 
benefit. 


THE COURT: You had better get him here by 
1:00 o'clock. 

MR. IARiruzZIi I don't think I will be able 
to. 



• 
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1 suggest to the Court If he becomes available 
your Honor might want to hear him in any event — 

THE COURT: I spent over 14 hours over the 
weekend going over all the papers, I feel that I have 
a grasp of wh- v . there is of the lav in Canada. 

This case haa been going on for months and I 
am not going to take any last minute opinion. If it 
is here, X will take it, if it isn't, I won't delay 
further. 

Swear the witness. 

Whom do you want to call? 

MR. IANHUIXI: May I just suggest to the 
Court that I have further oases — 

THE COURTS Whom do you want to swear in with 

reference — 


MR. IAMNUIII: I think I will have Mr. Sauve 


first. 


TU COURT: Swear him in. 

MR. iAmuSSXs I just want to indicate to the 
Court that I found additional oases that Rour Honor 
might wart to follow. 

the couaert submit them. 

MR. XJUODSXIi All right. 

I have — 

THE COURTS Put them in a brief. 
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MR. IAHMUZSX: May I just Mention them for 
the record? 

TH1 COURT: Go eheed. 

MS. XSMDZXX: Leftig versus United States, 

338 US 74. 

Powell versus Zeckert, 366 F 2d 634. 

United STates versos Butler, 156 F 2d 897. 
Low * r Y versus United States, 128 F 2d 72. 

Ward versos United States 

if your Honor pleases, these cases ~ 

THE COURT: I an not ready to hear argument. 

MR. IANMUZZI: if your Honor wants, in any 
event, if your Honor wants to look at thee in 
addition to the others — 

THE COURT: Tea. 

MS. IAHHVZZI; i just wanted to give you these 

cases. 

THE COURT: Mr. Rauve, please. 

Paul SAUV2, called as a witness on behalf of 

the defendant Cotroai, hawing been duly sworn by the 


Clerk of the Coert, testified as follows: 
MR. IANHUIZit Nay I proceed, sir? 
TH1 COURT: Sut**y ? 

t * 
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IMPHinct 

DIRECT EXAMINATION 
BY MR. IANMOZZI: 

Q Mr. Smuve, you are a number of the Royal 

Canadian Mounted Police; ia that correct? 

■ A Yea, your Honor. 

Q And what .Is your present assignment, sir? 

A I an in charge gfXthe international heroin 

group in Montreal. 

Q And when yon suggest you are in charge of the 

International Heroin Group in Montreal, is that as a repre¬ 

sentative of the Canadian Governments 
A Yes. 

Q You work ia conjunction with representatives 

<r 

of other governs*itts? 

A Right. 


involved in that 


Q And is that on the basis of an agreenent 

between nany countries? 

A Might, 

Q And how a 

agreement? 

A z wouldn't hpew %ow nan? countries are involve 

in this, but wo are working with the f jh it a d States and 
Kuro*., wn of U» la mm - 




very well. 


v' 








A 1549 

S.UV.-dlMCt 1040 

And as a result of this participation, is 
there a written agreement or just an agreement amongst the 
countries? 

A I wouldn't know, your Honor. 

Q Very well. * 

Do you have as a result of this working 
relationship foreign offices in countries other then Canada? 
A Yes, sir, we have. 

Q And do you have one in the United States? 

A No, we don't. 

Q Do you have one in Mexico? 

A No, we don't, we have foe in Prance. 

Q You have one in >f*ance? 

A Right. 

0 And in conjunction with your work, do you 

also work with the Drug Enforcement Administration of the 
United States? 

A Yes, X do. 

Q And do they have an office, does the Drug 

Enforcement Administration -- if x refer to it „ th « DEA 

» 

you will know what I so an? 

A Right. 

Q Does it have an office in Canada? 

A Yet, the BNDB opened as office in 1968 in 




\ 
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Montreal. 


And after it changed its naee, did it ■till 


have an office in Montreal? 


Yea. 


c]And it continuously has had an office in 


Montreal, has it not? 


Yea. 


q You eoope.'a&e with the United States in 

reference to investigation S Of narootics transaction*; is 


that correct? 


Yes. 


And in that connection, did you work on the 


present case with an agent by the aaee of Gallagher? 

A Yes, I did. 

q And did you work with anyone else of the 

United States? 

A I worked with ¥r. Gallagher's assistant and 

another chap from United 8tnt*a Custoes stationed in 

Montreal at that ties. 

q do yen kootrthgi* name, sir? 

A Yss, there wanes agent Swanson and an 

agent Fitspatriek fjsoft tlM m** CO,t °“' 

Q ud tk*T >r« »ll i» MoBtrMl? 

- • 

* «,u. mpr "o*"- s "“*° n 
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is in Duluth, Minnesota and Fitzpatrick is at Rous Point, 

New York. 

Q Do you mea .1 Michigan, Rous Point, Michigan? 

A No, New York, this is a border point. 

Q Okay. 

These are the only two members of the United 
States or the only United STates agents you worked with in 
conjunction with this case? 

A Right. 

Q And would it be fair to indicate or to ask 

whether or not in this respect you gathered evidence, that 
it was your function to gather evidence; is that not correct? 

A Exactly. 

Q And in connection with the DBA and other 

organizations you are gathering evidence for possible 

prosecution; is that correct? 

A That is correct. 

Q And that would be possible prosecution not 

only in Canada but in the United States? 

A As well, yes. 

Q So that on occasion you functioned in the 

capacity of gathering evidence for United States pzosecutioi ? 

A Right. 

Q And of course this is totally on the basis 
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of an official assignment, in othar words this function or 
cooperation with the DEA isn't just a pleasant neighborlines 
this is official duty* and this is the DEA's official duty? 

A It is part of wj job to see and to work with 

the DEA and other federal agencies such as the FBI 

Q Yes. 

A Or other American agencies. 

q But in Canada? 

A In Canada. 

q But originally this was in the Vegas project? 

A Right. 

q now, when did you become aware of the Vegas 


project, sir? 


In 1970. 


You are aware of the fact that originally 


the Vegas project was related to gambling? 

A Right, X was aware. 

q And of course the DEA — withdrawn. 

Your particular offloe is not involved in 

gambling investigations, is it? 

A Ho, it is net in our jurisdiction in Quebec. 

q And it is neither in the jurisdiction of the 

DEA, if you know? 

A Mo, it it hot. 
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q And originally whan the Vegas project was 

undertaken, you were not, I would assume, involved in it? 

A No, I was not. 

Q Norewas the DEA? 

A Nor was the DBA. 

q And sometime thereafter it was determined 

that possibly there might be some narcotic transactions 
involved on those wiretaps, correct? 

a Correct. 

q And who determined this, if you know? 

In other words, did you determine it as a 
result of listening to tapes or did someone call you and — 

A No, it was inspector Patenaude and his 

assistants, Claude LaVallee and others, the people working 
under him called me. 

q They called you, in other words, you didn't 

discover it by yourself, you didn't occasionally go and 
just listen to the tapes at police headquarters in Quebec? 

A It was the QP? who mere or less did that. 


(Continued next page) 
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Did you then respond to the Montreal police 


headquarters to listen to the tapes? 


Correct, Provincial police headquarters. 

Is that what it would be called, the Quebec 


Provincial police force? 


A Yes. 

Q And you responded and listened to the tapes? 

A Yes. , 

* 

q If you can recall, was any agent of the 

United States Government with you on the first occasion or 
were you there by yourself? 

A I was with Corporal Bieres. 

q Is he a Canadian? 

A Yes, he is a mounted policeman. 

Q And you listened to the tapes yourself, did 



listening to the tapes, did you 
you if you can recollect, the fin 
i tapes, did you determine in fact 
it might possibly be narcotics, or 
continue taping and perhaps suggest 


immediately, and I asj 


there was something 


did you ash them to, 

I 

w 

additional wiretaps for them to undertake? 

A No, they did that themselves 




V 
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themselves? 


Yes. 


Q » When you listened to the tapes yourself, did 
you — of course you didn't hear any specific conversation, 
talking about narcotics, heroin or cocaine or anything like 
that, did you? 

A Could you repeat that question? 

Q Yes, surely. 

You didn't specifically hear conversations 

/ 

relating to cocaine and heroin? 

A Not at first, no. 

Q And did you make a determination in your — 

Was it on the basis of your experience that 
possibly there might be sea* narcotic transactions being 
spoken about? 

A Yea. 

Q And thereafter did you call in the agents 

from the Drug Enfor ce m en t Administration? 

A Yss, I did, because this was involving a lot 
of American people and I was using hr. Gallagher to check, 
1st us say, license numbers and telephone numbers and so on. 

Q In other words, ttyfm you listened to the 

Vegas tapes you realised that tt^oells were going between 

' »vv« ifc 

' '' v - 


'/ * 7 **- 


A-"* ' ’ 
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Canada and the United States? 

A Some of them, yes. 

Q And that there ware even American people 


involved? 

A Right. 

q You asked Mr. Gallagher to listen to the 

tapes for the purpose of continuing the investigation? 

A Not all of them, but j.ome of them Mr. Gallagher 

listened to. 

Q And the purpose would be that he would there¬ 

after listen to this towards the end of gathering further 
information possibly for prosecution in the United States? 

A Yes. 

Q And possibly for violation of American law as 

well as Canadian law? 

A Narcotic laws, yes. 

Q Well, as a matter of fact, you wouldn't have 

had to call Mr. Gallagher, and when I refer to Gallagher, I 
mean either he or his assistants, for an investigation of or 
prosecution under the Canadian law)-in other words, that was 
your function? 

A Yes. 

Q But you called him in for possible prosecution 


of or investigation of this evidence for American prosecutioi 
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is that correct? 

A Well, you are talking about 1970, aren't you? 

Q Yes. 

A OK. 

At that time this was strictly for intelligence 
purposes because we didn't know this was going to turn into 
a prosecution. 

Q But at the same time that you listened to it 

for intelligence purposes, you did undertake to gather this 
evidence towards the end that it may very well end up with 
a prosecution — 

A Right. 

Q Is that correct? 

A Yes. 

Q Now, is it your testimony that you were 

gathering this information, that you were using the wiretaps 
as an investigative tool? 

A The QPF was using the wiretaps as an 

investigative tool. 

Q And as a result of the evidence — well, as a 

result of the evidence that was being taken over the taps, 
do you know whether or not there was further investigation 
which extended down into Mexico and which was by the DEA in 
Mexico? 


4 ( 
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Q No, not at all. 

Do you know whether or not after listening t“ 
the tapes that there was further investigation which 
extended down into Mexico concerning the subject matter of 
the Vegas project? 

A I wouldn't know. 

Q Very well. 

Now, do you know when it was that Agent 
Gallagher responded for the first time and listened to the 
tapes? 


A Well, Gallagher, Mr. Gallagher arrived in 

Montreal in September of '70, as far as I can remember, and 
he started in November, October or November of 1970, I took 
him to the QPF for the first time, it was either in October 
or November of 1970. 

Q When you say that he arrived in Montreal, 

would it be Montreal that he arrived in? 

A Montreal, he started his functions in Montreal 

q Was that on the basis of your contacting hi* 

or was it that he was just assigned there? 

A I mentioned before that the BNDD opened their 

office in 1968 and he replaced Mr. Peneller. 

0 Did Mr. Peneller ever listen to the Vegas 
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project tapes? 


No, he didn*t, no. 


But sometime in October or November yew brought 


Mr. Gallagher over to listen to the 


project; is that 


correct? 


Yes. 


Q And in addition to certain tapes — by the way 

do you know if you listened to the original tapes or did 
you listen to the dubs? 

A I think I listened to the originals — 

Q And — 

A I think, I am not sure, you see. 

Q All right. 

So you might have listened either to the 
originals or the dubs? 

A Yes, right, right, either one. 

Q Did you listen to the tapes of all conversa¬ 

tions, if you know? 

A Not all of them, no. 


Did you on sema occasions not listen to tapes. 


but rather read the logs? 


I read logs and I listened to tapes. 
And possibly sometime# read transcripts? 
Yes, right. 
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Q And did Mr. Gallagher read the logs also? 

A No, because most of then were in French and 

Mr. Gallagher didn't speak French in 1970. 

Q He did not speak French? 

A No. He now does because he is stationed in 

France. 

Q Yes. 

And did you on occasion read the logs and 
indicate to hisi what they said? 

A Yes, I did, in addition to nyself. Corporal 

Bieres did. Corporal Bieres was ny assistant at that time. 

Q And sometimes Bieres would read them to 

Swanson or Fitsgerald — or Fitzpatrick, rather? 

A Right. 

Q And were they given copies of the logs; do you 

know? 

A The DBA or the BNDD, no, I don't think so. 

Q Well, did you give them copies of the logs? 

A I never did. 

Q Did you ever have copies of the logs? 

A Certain logs I did get, I obtained from the 

QPF, not all of them. 

Q The logs you obtained, did you give copies of 


them to the 
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A To the DEA, I don't think I did. 

Q To any American agente? 

A No, I don't believe so. 

Q Did they take notes at the time they were 

listening or being read to the transcripts or the logs or 
anything to that effect? 

a i am not sure they did, I'm not sure whether 

they were taking notes, I can assume they did. 

0 Do you know if they took notes or wrote things 

down from the information you gave? 


A I say I am not sure. 

Q Was Gallagher ever refused copies of the tapes 

or of the logs or did he have access to them or anything to 
that effect? 


No, I don't think he ever asked for any logs 


or tapes, 


Q Was he ever given access by way of listening 

or being given a translation of anything? 

A If I may explain, your Honor, Gallagher had no 

power in Montreal, no jurisdiction whatsoever, he was just 


coming with me. 


What I am asking you is if he asked for any¬ 


thing, did he ask — 


He never asked, Gallagher never asked for any¬ 


thing. 


I 
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Q So as a result of the tapes, there were various 

surveillances undertaken both actually in Canada and in the 
United States? 

A In Montreal and in New York. 

Q And you — withdrawn. 

And Agent Gallagher — withdrawn again, I'm 

sorry. 

Did you go on the surveillances? 

A In Montreal, yes. 

Q Did Agent Gallagher go with you on the 

surveillances? 

A Certain surveillances, yes. 

Q And did Agent Gallagher go on the surveillances 

that were held in the United States, do you know, or did 
someone else do it for hie? 

A He was stationed in Montreal, someone in New 

York was doing surveillance. 

Q So another member of the DEA would do the 

surveillance and transmit the evidence or the information 
back to you or to him and he would give it to you? 

A That is correct, that is right. 

Q And on some of these surveillances, both in 

Canada and in the United States, were surveillances of 
non-Canadians, American citizens? 
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A Both Americans and Canadians. 

Q Yes. 

And of course you can effect an arrest of a 
foreign national comnit'cing a crime in Canada, can you not? 

A Right. 

q And did you ever effect any arrests in this 

case concerning the narcotics that mere being allegedly 
talked about over these telephones ir the Vegas project? 

A In 1970 or '71? 

o Yes. 


Q Did you ever obtain any indictments in Canada 

concerning any of the conversations that mere allegedly 
narcotic related or of the Vegas project? 

A In 1970-71, no. 

O And '72? 


No, none. 


None? 


Q Did you ever discuss the narcotic, alleged 

narcotic transactions with Gallagher r- that is mithdramn. 

Did you ever disease the alleged narcotic 
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transactions that were going on over these telephones with 


3 

Gallagher? 


4 

A Of course I did, yes. 


5 

Q And did you ever discuss the fact that it 


6 

would be better to prosecute these people in the United 


7 

States than in Canada? 


8 

A In 1970-71 there wasn't enough to even discuss 


9 

or the possibility of the laying of charges either here or 


10 

in the States. 


11 

0 Is it on the basis of the fact that the tapes 


12 

did not contain enough information? 


13 

A I would say so. 


14 

Q Pardon me? 


15 

A I would say so. 


16 

Q In other words, the tapes were rather vague 


17 

in the language that was surveilled; is that correct? 


18 

A They were vague but we knew exactly what was 


19 

going on, though. 


20 

Q In knowing what was going on, however, you 


21 

didn't have enough information to make an arrest? 


22 

A No, we didn't haw enough. 


23 

Q And did you know at that time whether or not 


24 

Gallagher was passing on the names and the phone numbers and 


25 

the information to his other officers? 



/ 
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q In the United States? 

A Yes, I assumed he was doing that. 

Q And so that towards the end did Agent Gallagher 

— well. Agent Gallagher was obtaining possible evidence for 
violation of the American laws and you were aiding him in 
collecting that evidence? 

A Well, we were working in cooperation, the DEA 


and the RCHP. 


And wasn't the purpose poeeiblp for prosecutior 
Right. 

And possibly for American prosecution? 

Exactly. 

Now, in connection with the investigation, 


assuming that there was 


information that might have 


been obtainable for prosecution in the United States, did 
you require Gallagher, did you tell Gallagher, You had 
better bring your own tape machine and tape these conversa¬ 


tions? 


cooperation? 


No, I never did. 

It wouldn't be necessary because of your 


QPF had all the equipment they needed. 

So Gallagher didn't have to obtain any of his 




1 
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own tape machines, tfaia vaa being done for him as well as fo 

r 

3 

yourself? 


4 

A That was being done by the QPF and they were 


5 

passing on the information to myself, and I was relaying it 


6 

to Gallagher and I would also take Gallagher to QPF to 


7 

listen to certain tapes. 


8 

Q And this was a Canadian project, would it be 


9 

fair to say? 


10 



11 

Q And they were gathering this information and 


12 

giving it to the heroin department that you were connected 


13 

with? 


14 

A QPF doesn't enforce the narcotics laws for 


15 

Montreal, they have to come to the RCMP. 


16 

Q They were giving it to you for purposes of 


17 

narcotic control? 


18 

A To further the investigation. 


19 

0 And you were also giving it to Gallagher for 


20 

the same purpose? 


21 

A They were giving it to me and I was passing 


22 

it on to him. 


23 

Q You were giving it to Gallagher for the same 


24 

purpose? 


25 

A Yes, I was. 

I 


7 


l 


f 
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Q That is for control of narcotics both in the 

United States and Canada? 

A Right, right. 

Q And as the investigation continued, you 

continued to listen; did you not? 

A Yes, sir. 

Q You listened to the tapes? 

A Yes, I did. 

Q Andyou gathered information and also Gallagher 

continued to listen? 

A Yes, he did. 

Q And did you after listening or sharing informa¬ 

tion file reports that you gave copies to to Gallagher? 

A We never give copies of our reports. 

Q Did Gallagher give you any copies of his 

reports? 

A Not to me, no. 

Q Did he give them to anyone? 

A I wouldn't know. 

Q When I say anyone, I don't mean — 

A He might have given them to Corporal Bieres, 

but I don't know, sir. 


Q 


Very well. 

Did you ever see any copies of Gallagher's 
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reports? 

A NO. 

MR. IANMUZZI: May I ask, if your Honor pleases 
that if there are such reports that were filed by 
Agent Gallagher and were distributed to the Canadian 
Government, that the United States Government produce 
the same for inspection? 

THE COURT: I will ask, but let me say this, 
you can only have 3500 material when the Government 
produces a witness and this is your witness. 

MR. IANMUZZIs May I suggest the fact that I 
have asked the United 8tatas Government — 

THE COURT: We will do the best we can, 

Mr. Iannuzsi, I will take it up with Mr. Puccio — 

MR. IANMUZZIi Very well. 

THE COURT: (Continuing) — when you get througi 
with the examination. 

MR. XANHUZSI: Pine, sir. 

BY MR. IANMUZZI: 

q And there was mere than one surveillance in 

Canada; was there not? 

A There was many surveillances in Canada. 

q And all in conjunction with the Vegas project? 

A I would say so — 
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q And when — 

A we are talking about 1970 or '71? 

Q Yes. 

A Yes. 

q I am not talking about the gambling aspects. 


I am talking about the possible narcotic aspect of xt, 


A Right, exactly. 

q And Agent Gallagher participated in these; 

did he not? 

A In some of them,, yes. 

q Did the DEA conduct surveillances, if you 

know, in Mexico in reference to the Vegas project? 

A I wouldn't know. 

q well, did Agent Gallagher ever share information 

as to surveillances in Mexico connected with the Vegas project? 

A No, not with me. 

q Do you know if he shared them with other 

people in the Canadian Government? 

A I would not know. 

q You don't know. 

As a result of the conversations on the Vegas 
project and as a result of the surveillances, were you aware 
of the existence of a person named Catania? 


A 


Yes, I was. 






« 
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Q And when you were listening to the tapes, 

although you say you heard things as a result of your 
experience that weren't said, it was between the lines, you 
heard conversations with reference to suits; correct? 

A Suits, yes. 

Q Suits and rent, fourteen thousand dollars rent 

A Yes. 

Q Right? 

A Right. 

Q You heard all of those things in 1970? 

A "70, '71. 

0 January, 1971; correct? 

A Yes, your Honor. 

Q And in conjunction with your work with the 

heroin — with the heroin — was it the heroin department? 

A Yes. 

Q For the heroin department, you did co-operate 

with the DEA or the BNDD on other cases; did you not? 

A Many cases. 

Q Including a case relating to Frank Dasti? 

A Yes. 

Q Including cases where wiretaps were had in the 

United States? 

A I was not involved with that case. 
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Q You know the case? 

A Yes, I do know the case. 

Q And there were wiretaps? 

A I wouldn't know, sir, if there were wiretaps, 

but I am aware of the case. 

Q Did you make reports, sir, concerning 

surveillances in this case? 

A Yes, I and Corporal Bieres, we were submitting 

all the reports. 

Q Do you have any of those with you? 

A No, I don't. 

MR. IANNUZZI: May I ask, if your Honor 
pleases, whether the Government has any of these 
reports? 

MR. PUCCIO: No, we don’t. 

MR. IANNUZZI: May I ask that they be made 
available? 

THE COURT: Can you make them available? 

MR. PUCCIO: It is not the practice, as I 
understand it, your Honor, for the RCMP to provide 
their reports, and I didn't ask for them nor do I 
expect to get them, I didn't need them. 

THE COURT: Ask for them and tell us what the 
answer is, ask for them. 
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MR. PUCCIO: Do you want me to ask for them 

now? 

THE COURT: I beg your pardon? 

MR. PUCCIO: May I say it is not their practice 
to provide them to courts in Canada, but I will ask 
for them, your Honor. 

THE COURT: Tell them it is the practise here 
and ask if they can make an exception for 
Mr. Iannuzzi and to bring them here. 

MR. IANNUZZI: May I just suggest to the Court 
that I would like to note for the record that 
Mr. Patenaude, Deputy Commissioner of the Provincial 
Police of Montreal, has been here every day with 
reference to this trial — 

THE COURT: We will try to have them here. 

MR. IANNUZZI: Pardon me? 

THE COURT: We will try to have them here. 

Mr. Patenaude is not here today, we will do 
our beat to bring him here. 

MR, IANNUZZI: That is not necessary. 

I want to suggest that the Canadian Govern¬ 
ment has felt sufficiently obliged in this case to 
have Mr. Patenaude here for two weeks, but — 

THE COURT: I suggest you complete your 


o 
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examination of this witness. 

MR. IANNUZZI: May I just state — 

THE COURT: No, you can do that after five 
o'clock when I have nothing else to do. 

You spend a lot of time in colloquy that has 
nothing to do with the case. 

MR. IANNUZZI: This has very definitely some¬ 
thing to do with the case. 

THE COURT: When you are finished with this 
witness -- 

a 

MR. IANNUZZI: I am almost finished, sir. 

THE COURT: Finish, I don't want you to -- 

MR. IANNUZZI: Can't I make a record of this, 
your Honor? 

THE COURT: You will make the record after 
you get through with the witness' direct examination. 

MR. IANNUZZI: Very well. 

I have no further questions. 

MR. PUCCIO: NO questions. 

THE COURT: You may step down. 

Thank you. 

(The witness was excused.) 

THE COURT: Now say everything you want to say 

MR. IANNUZZI: I am only requesting the 
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production, if the Government of Canada can produce 
their Deputy Director of their Provincial Police 
Department every day for two weeks, then I suggest, 
if your Honor pleases, that they certainly can 
produce the tapes in this case, at least for your 
Honor'r hearing and for counsel to hear. 

THE COURT: That is another one of your 
non sequiturs, just because Mr. Patenaude was here 
every day therefore they can produce the reports. 

MR. IANNUZZI: That is right, sir — not the 
reports, the tapes, so counsel can hear them. 

THE COURT: Mr. Puccio, do I understand that 
defendant's counsel have listened to the original 
tapes in Montreal? 

MR. PUCCIO: There are no original tapes at 
this point, your Honor, there are master tapes — 

THE COURT: There are — 

MR. PUCCIO: Master tapes made from the 
originals. 

Mr. Couture testified that the original tapes 
were destroyed, but we do have copies or masters. 

THE COURT: Again Mr. Iannussi is asking for 
something that is not in existence. 

MR. IANNUZZI: They are in existence, they have 
been produced — 
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MR. PUCCIO: May I say this argument was made 
before, your Honor, and I think I made it clear — 


THE COURT: It sounds familiar. 

MR. PUCCIO: I think I made it clear to the 
Court in my letter to your Honor and to counsel that 
we have supplied the tapes, copies of the tapes tnat 
we are going to offer into evidence with the 
transcripts, we will have the logs for the latest 


project here pertinent for the months of December70 


and January. '71, but we have not supplied the logs 
and master tapes of irrelevant conversations prior to 


December, 1970 and after January, 1971, January 31, 
1971, however the Canadian government has offered to 
let your Honor listen to them in camera. 

THE COURT: When you say master tapes of 
irrelevant conversations, are you talking about 
originals or also copies? 

MR. 1 UCCIOt A master would always be a copy. 

THE COURT: I thought you said at one point 
tha*. there were some tapes of which originals were 
kept. 

MR. PUCCIO: No, there aren't. It is possible 


I may have said that early in the proceedings, maybe 
a month or two, but not since the hearing started 
because we have checked thoroughly. 
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THE COURT: Am I to go to Montreal to listen 
to them? 

MR. PUCCIO: Your Honor, the tapes, that is 
the other tapes that Mr. Iannuzzi is asking for and 
which we offered your Honor the opportunity to listen 
to, well, we are talking about thousands of 
conversations taxing place between July, '70 and the 
first of December and after January 31, '71 to the 
next summer, which do not pertain at all to this 
case. 

THE COURT: I understand the president vetoed 
an increase in the per diem for traveling, I now get 

eleven cents a mile. I don't know if I can get to EK:ji 

Tlam 

go to Canada, how far is Canada, some three hundred 
miles? 

MR. PUCCIO: We could probably make arrange¬ 
ments, your Honor. 

THE COURT: I have heard it said that it may 
cost sixty dollars to go back and forth to Canada and 
I would have to spend a fev days there and I would 
have to live in a tent because they wouldn't increase 
the maximum beyond forty dollars. 

MR. PUCCIO: We have the same problem. 

If your Honor wishes to listen tc the tapes, 
they are available, but as I pointed out in my letter 
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as to these other conversations, the public disclosure 
of these other conversations would compromise 
investigations. 

THE COURT: I figure it may happen on my way 
to the North Pole, I will drop by the Canadian 
Mounted Police office and I will listen to all of 
those tapes. 

MR. IANNUZZI: The Quebec Provincial Police 

Force. 

THE COURT: The Quebec Provincial Police Force 

yes. 

MR. PUCCIO: I'm sure they will be glad to 
have you there. 

THE COURT: You said there are hundreds? 

MR. PUCCIO: Thousands of tapes. 

THE COURT: I can't even watch television for 
half an hour. 

MR. PUCCIO: They are in french, your Honor, 
most of them are in french and you have to have — 

THE COURT: In french? 

MR. PUCCIO: In french and you will have to 
have someone assist you. 

THE COURT: Will they give me a dictionary? 

MR. PUCCIO: They will give you a couple of 
translators, I understand it will take a couple of 
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THE COURT: Well, both governments have 
conspired to make it impossible for me to listen to 
the tapes. 


MR. PUCCIO: The only possible way, your HonorJ 


they are voluminous and they have nothing to do with 


this case, I personally have not heard these tapes, 
but I am assured — 


Miele 

T2am 

notes 

folic 


THE COURT: I will have to give up my vacation 
which I have been planning for fourteen years now, 

I'm supposed to take a vacation on February 13th — 

MR. PUCCIO: It is cold up in Montreal. 

MR. IANNUZZI: If your Honor pleases, may I 
just ask, I know Mr. Puccio made a statement with 
reference to it, that it has been indicated that thes<i 
are non-relevant, and this is based not on his own 
having listened to them, out rather on information 
supplied by other persons — 

MR. PUCCIO: I have complete confidence in the 
Quebec police who conducted the investigation and the 
RCMP, and I take their word — 

THE COURT: I heard Mr. Couture speak of the 
type of conversations that were discarded entirely 
and those that were recorded under other subject 


matters 
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I have a short calendar call, gentlemen. 
(A fifteen-minute recess then occurred.) 
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to Montreal at 1970 and 1972? Was that yourself and 


Mr. Swanson? 


That's correct. 


And the DEA as a matter of fact, has offices 


throughout the word; is that correct? 


Yes. 


All in conjunction with obtaining information 


concerned with narcotic activity? 


That's correct. 


And basically toward the end of stemming 


narcotic activity in the U. S.? 


That's correct. 


Q And this is on the basis of a coooerative 

agreement amongs various nations; is that correct? 

A Yes, it is. 


Do you know how many nations are involved In 


that? 


A No, I do not. 

Q Now, in connection with your official duties 

in Montreal, you were in touch with Mr. Sovai? 

A That's correct. 

Q And as a matter of fact you are in constant 

touch with him; is that correct? 

A Yes, sir. 


■-'A 
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0 Was Mr. Swanson also in contact with him? 

A Yes, sir, he was. 

q Wer* >ou also in contact with other members 

of the Royal Canadian Mounted Police or other Canadian 
officials? 

A Yes. 

Q With whom else other than Mr. Sovai? 

A I knew Just about all the detachment in 

Montreal. I also knew members of the QPF, Canadian Customs 
and that type of thing. 

Q Mr.Sovai's function would be similar to yours 

but on behalf of the Canadian Government; is that correct? 

A That's correct. 

Q Basically that .i toward the end of not only 

investigating narcotic transactions in Canada but in 
cooperating with yourself toward the end of obtaining evi¬ 
dence for activities in America? 

A That’s correct. 

Q And basically it would be the sharing of 

information? 

A Yes, sir. 

q That might lead to prosecution in the U. S.? 

A That's correct. 

Q And your participation in the investigation. 


/ 
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the Vegas project was on behalf of the U. S.; Is that 


correct? 


A That's correct. 

0 In 1970, you became aware of the Vestas 

project did younot? 

A Yes, I think In October. 

Q Now, your interest — withdrawn. You are 

aware of the fact,I assume, that the Vegas project originally 
initiated concerning matters other than drugs? 

A Yes, sir. 

0 Did there come a time when you were advised 

that possibly the Vegas nroject and the wire taopings were 
giving information concerning narcotic activities In the 


U. S.? 


Yes, sir. 

And the investigation had something to do with 


a person named Frank Dasti? 


That's correct. 


Yes . 


You were aware of Mr. Dasti, were you not? 


You were aware of Mr. Dasti being allegedly 


a suspect In the drug related activities prior to the Vegas 
proejct? 


/. / 
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Yes, sir, I was 








A 1586 

Gallagher - direct 


1076 


Q Were you aware of the fact that the BNDD's 

Investigation concerned a prosecution which was undertaken 


In New Jersey? 


Yes, sir. 


And In connection with that case there were wire 


taps conducted by the BNDD? Is that correct? 
A I believe there were, yes. 


Those were undertaken lathe U. S., was that 


not so? 


A I believe so, yes. 

Q They were calls betweerrthe United. States.— 

those wiretaps conducted by BNDD In the U. S. related In part 
to conversations between oersons In the U. S, and oersons 
In Montreal? 

A Yes, sir, I believe they did. 

Q I would ask whether or not these wiretaps under 

taken by the BNDD In the U. S. were shared with the Candaidan 
authorities, the information contained therein? 

A Yes, sir, I believe itwas. 

Q The wiretaps of the Vegas Project, how often 

did you listen to them,personally? 

A I used to go to the QPF during that period 

two or three times a week, sometimes more, depending on 
how often Dr. Sovai would get in touch with me. 




) 



A 1587 ion 

6 Gallagher - direct 

Q Would It be fair to say at least three times 

a week, sometimes more, sometimes less? 

A That's correct. 

Q After listening to these conversations — with¬ 

drawn . 

Do you know whether or not you listened to the 
original tapes? 


A That, I don't know. 

Q In any event, you listened to conversations— 

A Yes. 

Q —that were tape recorded? 

A That’s correct. 

Q After listening to these -- withdrawn. 

Did you in addition to listening to conversatic|ns 
also read logs or have logs translated for you relative 
to conversations that you did not listen to? 

A Yes, sir. 

Q After listening to these tapes and obtaining 

this information by way of translation did you discuss this 
nformatlon with officials of the Canadian Government? 

A Yes, sir. 


Q At that time, did you make any suggestions a3 

to the further investigation of the said narcotic activity? 
A No, sir, not that I can recall. 



o 



J 





8 


A 


Yes. 


A 1589 

Gallagher -direct 


1079 


0 By “them,’’ I mean the Americans. 

A Yes, sir. 

After listening to the tapes and hearing the 

logs did you file any reports with the DEA _ 

A Yes. 

Q — concerning the same? 

A Yes, I did. 

0 Would you produce those, please? 

A I assume Mr. Puccio has them. I don't have 

personal copies of them. 

MR. PUCCIO: I have copies of reports 
Mr. Gallagher filed. I Indicated during the hearing 
on the motion for discovery that we would not nrovide 
internal Government documents that were prepared 
in connection with the investigation of this matter 
unless required to under Section 3500. 

I don't believe the present circumstances 
require their production under Section 3500. 

THE COURT: I agree. 

If Mr. Gallagher testifies at the trial, he 
will be required to produce, you will be required 
to produce any records containing any statements 
made by Mr. Gallagher with regard to hi 3 trial 
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testimony. 
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I have directed the production of statements 
of witnesses produced by the Government at the hearing. 
I haven't distinguished between trial and hearing. 
However, I will not, over objection of the Government, 
direct the production where the witness is produced 
by the defendant. 

MR. PUCCIO: I might add that I have read 
Mr. Gallagher's reports concerning this investigation 
and they contain,generally speaking, a record of 
surveillances made by Mr. Gallagher and RCMP members 
in connection with this investigation. 

They also contain summaries of information 
which I believe were received through the Quebec 
Police Force with respect to the wiretaps. 

The wiretap information, the primary informa¬ 
tion has already been handed over. I suggest their 
is really nothing new. 

MR. IANNUZZI: May I suggest the purpose of the 
request is to ascertain the participation of the 
U. S. Government in the obtaining of the wiretaps 
toward the end of legality or illegality pursuant 
to Title 3. 

(continued next page.) 
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DIRECT EXAMINATION 
BY MR. IANNUZZI (Cont'd): 

THE COURT: Ask Mr. Gallagher. 

The reports only go to credibility. 

MR. IAImNUZZI: I would like to nave theni for 
the purpose of ascertaining — 

ThE COURT: You made that clear to me but you 
are not getting them. 

Q In connection with the various reports you 

made, was there a distribution made to the D.E.A.. 1 in the 
united States? 

A Yes, sir. 

0 Was there a distribution made to the D.E.A. in 

Mexico? 

A Yes, sir, when warranted. 

0 Some of the conversations relative to the 

Vega projects and fnformatioaeyou were obtaining in Montreal 
was related to Mexico, was it not? 

A I believe it was, yes, sir. 

Q And some of the information was related to con¬ 

versations made to the United States from Canada? 

A Excuse me? 

U Someof the calls about which you were getting 


information were call between the United States and Canada? 
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A Yes, sir. 

Q Botn made in the United States to Canada and 

made in Canada to the United States. Is that correct? 

A Yes, sir. 


You were not involved in an investigation of 


gambling? 


A Ho, sir. 

Q So that you were called into the case or at least 

were involved in the Vega project towards tne end of narcotic 
activity? 


A That's correct. 

Q You were called because some of tne narcotics 

I 

activity might have been conducted in the United States? 

A That's correct. 

U And related to the United States? 

A Yes, sir. 

Q And after listening, did you follow up the 

listening by attempts on your part or by the D.L.A. in tne 
United States on your behalf to identify persons wno were 
making the phone calls? 

A Yes, sir. 

g Did you ever get any transcripts from tne 

Canadian Government of conversations you did not listen to? 


25 


A 


No, sir, I did not 
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In fact, I never got any transcript from tnem. 

Q Did you ever ask for any? 

A No, sir. 

U Did you ever take any notes concerning tne 

information being imparted to you by the Canadian officials? 

A Yes, sir. 

U Althougn you didn't receive copies, specific 

copies of tiie transcripts, you did taxe your own notes con¬ 
cerning the information that was either contained on tne 
transcript or in the conversations? 

A Yes, I dia. 

U I understand you did not at the time spea* or 

read French; is that correct? 

A That's correct. 

Q However, these logs were read to you on occa¬ 

sion or translated for you? 

A Yes. 

Q You were aware of the information contained 

thereon? 

A I was. 

Q Subsequent to your listening or hearing certain 

evidence you conducted various surveillances in cooperation 
with the Canadian Government; is that correct? 

A That's correct. 
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7md the surveillances had to do not only witn 


Canadians but witn Americans? 


That's correct. 


<j The entire purpose of the surveillances was 

toward the end of obtaining possioly information tnat mignt 
lead to prosecution in the United states? 

A That's correct. 


file reports? 


After the surveillances were conaucted, dia yov 


Yes, sir. 

MR. IANhUZZI: May I have copies of tnose, you: 


Honor? 


THc. COURT: I don't nave them. 

MR. PUCCIO: Which reports? 

THE COURT; I don't have them. 

MR. IANNUZZI: I understand that. 

Would you direct the Government to make those 
vailable to defense counsel? 


THE COURT: Do you know the reports he's talkin 


about? 


MR. IANNUZZI: Filed reports subsequent to the 
surveillances in Canada in cooperation with the Canada 
Government. 

MR. PUCCIO: When the agents testify concerning 
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these surveillances, we will make the reports avail¬ 
able. 

THE COURT: You refuse to do it before tnat 

time? 

MR. PUCCXO: That's correct. 

THE COURT: They are not produced and I 
sustain the Government's position. 

The rules say you have an exception to every 
ruling that the Court makes. 

BY MR. IANMUZZI: 

Q After filing these reports, did you continue 

sharing information with the Canadian Government? 

i 

A Yes. 

Q If you filed the report concerning obtaining 

additional information from the United States, when you 
obtained that information ,-foa would share that information 
with the Canadians? 

A Yes, sir. 

Q In addition, there were reports — withdrawn. 

There were surveillances conducted in the 
United States as a result of the information you gave? 

A Yes. 

Q Were reports filed concerning that? 


A 


Yes. 
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MR. IANNUZZI: I'd ask for those, your Honor. 

MR. PUCCIO: Same position. 

THE COURT: Same ruling. 

The rules say you have an exception. 

MR. IANNUZZI: Thank you, sir. 

HY MR. IANNUZZI: 

q Did you thereafter continue listening to the 

tapes? 

A Yes, sir. 

Q How often, the same frequency, approximately 

three times a week, sometimes more? 

A Yes. 

q 1 assume you filed more reports? 

A Yes, sir. 

q That would be concerning the information that 

was being obtained in the investigation that was proceeding? 

A That's correct. 

Q And the basis or one of the purposes of your 

filing these reports was to keep the D.E.A. in the United States 
advised as to the progress of the investigation? 

A m Yes, sir. 

Q And the possible further gathering of evidence 

for prosecution in the United States? 

A That's correct. 
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Q These conversations were not direct conver¬ 

sations concerning narcotics, the conversations weren't 
ahout five kilos or 10 kilos of heroin, they were valid 
conversations? 

A Yes, sir. 

Q Was it your opinion after listening to these 

conversations that they sounded like drug related .'Matters? 

A Yes, sir. 

Q And possibly an. 1 impending sale of narcotics 

in the United States? 

A That's correct. 

Q You were using your infor to further your 

investigation toward the end of apprehending the persons who 
might be participating in this conspiracy in the United State 

A Yes. 

<J You were not only interested in people in the 

United States but apprehending the conspiracy? 

A That's correct. 

Q In connection there were — there were furtner 

surveillances? 

A Yes, sir. 

Q Both in C'-nada and United States? 

A Yea, sir. 

U And also surveillances in Mexico? 
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A Yes, air, I believe there were. 

Q I would imagine you could describe tnis as 

an official investigation of the Drug Enforcement Admini¬ 


stration? 


Yes, sir. 

Doth in the United States, Mexico and Canada? 
That's correct. 

And the information you obtained was distribute 


in all those sectors? 


Yes, sir. 

And in other sectors that might be related in 


the United States and elsewhere? 


Yes, sir. 


Q Including France? 

A Yes, sir. 

Q As a result of your surveillances and informa¬ 

tion you obtained, you were aware of the existence of a person 
named C-a-t-a-n-i-a? 

A Yes. 

Q As a matter of fact, you had surveilied Mr. Cat.mia 

in Montreal in conjunction with the Canadaian officials? 

A Yes, I had. 

Q You knew as a result of the information obtains* 


there was conversations on the tapes about things other than 
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outright mention of narcotics such as tney would mention 
suits, sale of suits or transportation of suits? 

A That's correct. 

Q And rent — $14,000 relative to rent, etc.; 

things to that effect? 

A Types of conversations like that. I don't 

remember the exact conversation. 

Q You were aware of this in '70 and '71, were 

you not? 

A That '3 correct. 

Q This was all done by yourself in connection 

with your official duties? 

A That's right. 

Q This was not merely a pleasant unofficial 

relationship that you had with the Canadian Government? 

A No, sir. M * 

U Although you might have had pleasant unofficial 

relationship, but your investigation was official and on the 
basis of a cooperative agreement between the two countries? 

A Right. 

Q As a result of that — the information with 

reierence to the wiretapping, they didn't require you to 
bring your own machines and own agents to do the wiretapping? 
A No. 
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Q They undertook to do the taping and you were 

permitted to gather the information therefrom? 

A Yes. 

Q You relied upon the Canadian Government to do 

this for you? 

A They were doing it for themselves and allowing 

me tfcedenefit of it. 


(Continued on next page.) 
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2 

DIRECT EXAMINATION 


3 

UY MR. IANNUZZI: (Cont'd.) 


4 

Q They were also permitted to rely upon the 


5 

Americans in reference to evidence gathered elsewhere which 


6 

might be a benefit to Canadian prosecution? 


7 

A Yes, sir. 


8 

Q Did you ever confer with your superiors — 


9 

withdrawn. Were you the head of the DEA office in Montreal? 


10 

A Yes, sir. 


11 

Q Did you ever confer with your superiors in 


12 

the United States or elsewhere concerning the monitoring 


13 

of the conversations in Canada? 


14 

A I don't follow what you mean. I discussed 


15 

the information I was receiving. 


16 

Q Did you ever discuss with them the fact the 


17 

taps were being made in Canada — withdrawn. Were you 


18 

aware in '70 and '71 of Title 3? 


19 

A Yes. 


20 

Q What I mean by that is the wiretapping agent 


21 

in the United States? 


22 

A Yes. 


23 

Q You were aware of the requirements of Title 


24 

3 concerning wiretapping? 


25 

A Yes. 
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Q Had you received instructions during your 

0 

training concerning the gonducjfcr of electronic surveillance? 
A Yes. 

Q Were you also issued a manual for the con-r- 

duct of Blectronic 3, Agents' Manual for the Conduct of : 
Electronic Surveillance Public 3 Public Law 90-351? 

A I believe there was an insert in the agents' 

manual relative to it, yes. 

Q That insert was specifically geared to advise 

the agents as to conduct electronic surveillance? 

A That's correct. 

Q You were aware of the stringent requirements 

of Title 3, forgetting stringent, the requirements of 
Title 3 as to the supervising agent and supervising lawyer 
and supervising Judge? 

I 

A Yes, I was. 

Q Did you ever consult any of your superiors 

concerning the effect or the requirements of Title 3 in 
relation to wiretaps for electronic surveillance undertaken 
in a foreign jurisdiction? 

A I don't believe so. 

0 Did you ever inquire whether or not you had 

to comply with Title 3? 


A 


In a foreign country? No, sir, I don't 
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Q Did you ever consult your superiors or any of 

the United States Attorneys concerning the requirements of 
Title 3 relative to American citizens? 

A No, sir, I don't recall I did. 

Q In foreign countries, of course. I am not 

talking about the United States. 

A I understand. No, sir, I don't believe that 

I did. 


Q Did you ever receive any instructions or 

manual - concerning the electronic surveillance conducted 
outside the United States? 

A No, sir, I did not. 

Q Did you ever ascertain whether or not a warrani; 

should be obtained for the electronic surveillance conducted 
in Canada as far as obtaining evidence to be used in the 
United States? 

A No, sir, I never did. 

Q Were you ever advised by your superiors or 

any United States Attorney that the geographic boundary 
dispensed with Title 3? 

A No, sir. 

Q Were you ever advised that the geographic 

boundary eliminated Title 3 so far as it related to calls 


over the United States network of telecommunications? 
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A No, sir. 

Q Did you ever inquire of the effect of Title 

3 on telephone calls monitored over the electronic network 
in a foreign jurisdiction, the telecommunication network? 

A No, sir. 

Q You neither got advice or sought it concerning 

the propriety of the wiretap? 

A That's correct. To the best of my knowledge 

I don't remember. 

Q That would be not only from your superiors 

but you never sought or got advice from the United States 
Attorney as to the propriety? 

A No, sir. 

Q Your gathering of information was for the 

purpose of prosecution in the United States? 

A No question whatsoever. 

Q You were not gathering information for a 

foreign government? 

A I guess that would have depended how the 

case developed. If the case was in r Canada that's where it 
would have been. 

Q Your aim was not to obtain evidence for a 

foreign jurisdiction but obtaining evidence for the 


25 


American authority? 
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A Basically, yes. 

0 Did you ever ask your office to consult with 
the United States Attorney concerning any requirements for 
a warrant or for Title 3 strictures relative to your acti¬ 


vity in Canada? 


No, sir. 


Q Did you ever make any affidavits to obtain a 

warrant for the surveillance in Canada? 

A No, sir, never. 

Q Had you ever obtained warrants in other 

cases — withdrawn. Have you ever obtained affidavits con¬ 
cerning wiretapping other than in Canada, in the United 
States? 

A Myself, personally? 

Q Yes, sir. 

A No, sir. 

Q Were you ever involved in cases in the United 

where there was electronic surveillance under Title 3? 

A No, sir, not that I can recall. 

Q Did you ever obtain warrants in American 

cases concerning persons not nationals of the United States? 

A No, sir. 

Q Were you aware of the fact whether or not in 

the case with Mr. Dasti in another jurisdiction, whether or 
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not you are aware there was a warrant obtained for electroni 
surveillance? 

A In the United States? 

Q Yes, sir. 

A I believe I was aware there was one. I am 

not sure. 

Q We're speaking of conversations over the 

same telecommunication network? 

A Yes, sir. 

THE COURT: Mr. Iannuzci means wiretapping 

and interception of wire communications when he 

used the phrase "electronic surveillance". You 

understand that? 

THE WITNESS: Yes, sir. 

Q In connection with this gathering of infor¬ 

mation, this was an ongoing infestigation, was it not? 

A Yes, sir. 

, Q It was going on for months? 

A Yes, sir. 

Q And there wasn't an emergency situation which 

precluded you from seeking the advice or possibly seeking 
a warrant in this case? 

A No, air. 

Q Did you know whether or not you were able to 
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obtain a warrant for electronic surveillance as an — as the 
Court indicated this is in tefesence to wiretapping but 
using the official United States Government reference of 
electronic surveillance, w*re you aware of whether or not 
you could — 

MR. PUCCIO: I think the official United 
States Government reference, if Mr. Iannuzzi is 
referring to the statute of electronic surveillance 
covers both wiretapping and other forms of surveil¬ 
lances, suchaes bugging. 


(Continued on nexfc page.) 
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Q Were you aware whether or not you could obtain 

a warrant under the circumstances Involved In your case. 

The Vegas Project? 

A Obtain a warrant In Canada? 

Q Obtain a warrant In the United States, which 

would authorize you under court supervision to do exactly 
what was being done? 

A I was aware that I could apply for one. Is 

that what you mean? 

Q I am asking you whether you knew that you 

could apply for one? 

A Yes. 

THE COURT: You knew that you could apply for 

a warrant to tap outside the United States? 

THE WITNESS: No, I am sorry. I thought he 

meant in the United States. 

Q Let me rephrase the question so there will be 

no misunderstanding. 

Were you aware at the time whether or not 
there was a warrant that could be obtained for the purpose 
of having United States court authorization to intercept 
telecommunications that would be used for prosecution in 
the United States? 

A A warrant obtained in the United States? 
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Q Yes. 

^ Yes, that I could apply for one. 

THE COURT: May I have that question once more? 

(Question read.) 

THE COURT: Go ahead. 

Anything else? 

MR. IANNTZZI: Yes. 

BY MR. IANNUZZI: 

Q Were you aware whether or not there was a 

warrant that could be obtained for the electronic 
surveillance of telecommunications under the circumstances 
in this particular case, that is to say, a warrant issued 
by an American court which would authorize your electronic 
surveillance or the monitoring of conversations in a foreign 
jurisdiction? 

MR. PUCCIO: Your Honor, 1 am going to object 
to the form of that question. I do not think it is 
quite clear. It assumes that there is a warrant. 

THE COURT: Do you understand that you could 
apply to an American court to tap wires outside the 
United States? 

THE WITNESS: No, I never knew that. 

THE COURT: That is new to me too. That is 
what Mr. Iannussi is asking ~ 
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MR. IANNUZZI: That's not exactly what I was 

asking. 

Q Were you aware whether or not there was such 

a warrant that could be obtained to permit your monitoring 
conversations for use as evidence in American prosecution? 

MR. POCCIO: I will object to that. 

THE COURT: Objection sustained. 

Q Did you ever ask whether or not s' ch a warrant 

should be applied for? 

MR. PUCCIO: I objected to it the first time. 

THE COURT: Objection sustained. 

Q Did you ever ask your superiors or a United 

States Attorney whether or not you should obtain a warrant 
for monitoring — 

THE COURT: To tap wires where? 

MR. IANNUZZI: I did not say "tap". 

THE COURT: Objection sustained. It is 

irrelevant. 

MR. IANNUZZI: It is monitoring — 

TH COURT: Objection sustained. 

BY MR. IANNUZZI: 

Q In any event, you continued to listen to those 

conversations and passed this information back to the United 


States? 
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A Yes, I did. 

Q You felt it was part of your official function 

to do so? 


A Yes, I did. 

Q Regardless of whose machines were being used 

or who was sitting at the monitoring console, this informa¬ 
tion that you were gathering was one of your methods of 
obtaining information concerning American narcotics 
activities? 


A Accepting the information Canadian, yes, it wa^. 

Q I don't know what you said in the beginning, 

excepting or accepting? 

A Accepting. 

Q Is it your testimony that no one advised you 

that Title Three was not applicable to American citizens 
talking to foreign nationals? 

A That is right. 

Q No one advised you that Title Three does not 

apply to foreign nationals? 

A No, sir, nobody advised me. 

MR. IANNUZZI: I have no further questions. 

THE COURT: Any questions? 

MR. KLAR: I have several. 

THE COURT: Make it brief, Mr. Klar. I do 
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BY MR. KLAR: 

Q Mr. Gallagher, did you have any conversations 

with anyone in your Mexican office relative to Mr. Catania 
and his difficulties in Mexico, which ultimately forced his 
removal or exit from Mexico to the United States? 

A No, sir. 

THE COURT: This is a motion to suppress why 
-t happened? 

MR. KLAR: Correct. 

THE COURT: This is not a general pre-trial 
examination. 

MR. KLAR: It relates to American participa¬ 
tion — 

THE COURT: Objection sustained. 

BY MR. KLAR: 

i 

Q Mr, Gallagher, you knew, did you not, that 

American citisens were involved in these wiretaps? 

A Yes. 

Q You knew, did you not, that the telephone calls 

that were being monitored between the United States and 
Canada involved calle coming from the United States into 
Canada? 







1103 

ft 1613 

Gallagher-cross/Klar 

A Yes. 

0 You knew this procedure that Mr. Iannuzzi 

referred to was available to you, in order to obtain a 
warrant, that would authorize — withdrawn. 

You knew, did you not, that you could obtain 
a warrant in the United States for the purposes of 
monitoring the calls from New York into Canada, did you not? 

A Yes, sir. 

MR. PUCCIO: I object to the word "monitoring* 

0 Intercepting calls from the United States into 

Canada? 

A I was aware that I could apply for such a 

warrant. 

Q You did not? 

A I did not. 

Q Did you discuss with any of your superiors the 

question of whether you should apply for a warrant in the 
United States to intercept calls originating in the United 
States and going outside the country? 

A Not that I can recall, no, sir. 

MR. KLAR: I have no further questions. 

THE COURT: Anything further? 

MR. PUCCIO: I have one or two questions. 

THE COURT: All right. 
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CROSS-EXAMINATION 
BY MR. PUCCIO: 

Q When did you first begin working in Montreal? 

A September 7th of 1970. 

Q That vas your first day in the Montreal office 

of BNDD? 

A That is correct. 

MR. PUCCIO: No further questions. 

MR. IANNUZZI: May I have just one? 

REDIRECT EXAMINATION 
BY MR. IANNUZZI: 

Q After you passed the information back to DEA 

in Mexico, Marseille and the United States, the DEA indicatec 
that they wanted you to continue your investigation to 
obtain further information towards the prosecution of 
American narcotics conspiracies? 

A Correct. 

Q You continued to gather information for 

surveillance based on behalf that this was for the United 
States Government, the DEA and the United States? 

A Yes. 

MR. IANNUZZI: I have no further questions. 

THE COURT: Any further witnesses? 

MR. IANNUZZI: NO. 
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THE COURT: Both aides rest? 

MR. POCCIO: Yes, your Honor. 

THE COURT: How many tapes concerning 

conversations between parties in New York and Canada 
have you? 

MR. PUCCIOt Your Honor, if i may, I think I 
could summarise for you very quickly all the 
conversations that the Government intends to offer 
into evidenee. We have gone over them, of the 
twenty-two t RP *d conversations provided us, we intend 
to offer seventeen. 

The first conversation is of a call made by 
Paul Oddo in New York to Prank Casti at the Victoria 
Sporting Club in Montreal. That conversation took 
place between 4:00 p.m., December 30th and 4:00 p.m. 
December 31, 1970. 

Second, a telephone call placed by Paul Oddo 
in New York to Dastl at the Victoria Sporting Club 
on December 31, 1971 between 4:00 p.m. and 8:00 p.m. 

Number three would be a telephone conversation 
Frank Dasti places at home in Montreal to Oddo in 
New York on January 1st, 1971 between 8:00 a.m. and 
4:00 p.m. 

Number four would be a telephone conversation 
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of Frank Daati at home in Montreal calling Frank 

2 

Cotroni at his home in Montreal. That call is placed 

3 

on January 1st between 8:00 a.m. and 4:00 p.m. 

4 

Number five is a conversation of a call placed 

! 5 

by Paul Oddo and Anthony Vanacor in New York to Dasti 

6 

in Montreal at the Victoria Sporting Club on 

7 

January 2nd between 10:00 a.m. and 4:00 p.m. 

' 8 

Number six is a call placed by Oddo and 

9 

Vanacor from New York to Dasti at the Victoria 

10 

Sporting Club in Montreal on January 4th, 10:00 a.m. 

11 

to 8:00 p.m. 

12 

Number seven is a call placed by Oddo and 

13 

Vanacor in New York to Dasti at the Victoria Sporting 

14 

Club in Montreal, January 5th between 10:00 a.m. and 

15 

5:30 p.m. 

- 16 

Number eight is a call placed by Oddo and 

17 

Vanacor in New York to Dasti at the Victoria Sporting 

18 

Club in Montreal on January 5th between 8:00 a.m. and 

19 

Midnight. 

20 

Number nine is a call placed by Dasti from the 

21 

Tuscatore Restaurant in Montreal to his wife, who is 

22 

at his residence in Montreal, on January 8th betwee ; 

23 

8:00 p.m. and Midnight. 

24 

Number ten is a call Dasti places in New York 

25 

to Frank Cotroni at home in Montreal on January 12th 

1 


I 
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between 8:00 a.a. and 8:00 p.m. 

I might point out, your Honor, there is no 
indication from the call itself that Mr. Dasti is in 
New York. However, hotel records which we plan to 
introduce show that he was registered at the Drake 
between the 9th and the 13th, so we can infer from 
that and from the context that the call was placed 
in New York. The same is so with respect to the callti 
that we say are from New York, from Oddo and Vanacor. 
They are using public telephones. We assume from all 
the circumstances that the calls were placed in New 
York, since it is an incoming call and the wiretap 
was in Montreal. There is no way of determining 
where the call was placed from, only whether it was 
long distance. 

The eleventh conversation ie a call from 
Dasti from the Victoria Sporting Club to his wife at 
home in Montreal. It is on January 13th between 
10:00 a.m. and 8:00 p.m. 

Number twelve is a call made by Prank Cotroni 
in Mexico to Dasti at the Victoria Sportim. Club on 
January 15th, between 10:00 a.m. and 8:00 p.m. 

Number thirteen is a call by Paul Oddo in 
New York to Prank Dasti at the Victoria Sporting Club 
in Montreal on January 15th between 10:00 a.m. and 
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7:30 p.m. 

Number fourteen is a call made by Paul Oddo in 
New York to Dasti at the Laurentian Hotel in Montreal 
on January 16th at exactly 10:00 a.m. 

Number fifteen is a call made by Paul Oddo in 
New York to Frank Dasti at the Victoria Sporting Club 
on January 16th, between 10:00 a.m. and 8:00 p.m. 

Number sixteen is a call made by Frank Dasti 
at the Victoria Sporting Club to Frank Cotroni in 
Mexico on January 16th between 10:00 a.m. and 8:00 pm. 

Call seventeen is a call by Mr. Dasti at the 
Victoria Sporting Coub to Frank Cotroni in Mexico on 
January 20th, between 10:00 a.m. and 8:00 p.m. 

Of the twenty-two conversations that we have 
received, these seventeen we ask be admitted into 
evidence. 

I also state at this point that the Government, 
in light of the circumstances surrounding Mr. Oddo 
and his health and the fact that the doctors have 
indicated that tee would not be able to stand trial, 
will at this point consent to a severance of Mr. Oddo, 

THE COURT: First, on the motion to suppress: 

I find that under Canadian law it was not 
unlawful to wiretap. 

I find that under the available Canadian law. 
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wiretaps obtained prior to June 30th, 1974 would be 
admissible after June 30th, 1974. 

I might say not only under Canadian wiretap 
law, but our own wiretap law talks about lawful 
wiretaps and there is no reason to bar evidence 
obtained prior to June 30th, 1974. The only real 
problem I find is with conversations that used a 
portion of our wire communication system and 1 have 
made a careful review of the legislative history and 
of Title Three and I conclude that the purpose of our 
wiretap law, 18, U.S. Code, Section 2510, etc., and 
the Federal Communications Act, Section 47, U.S. Code 
Section 605, is to protect our intra-State and that 
included our intra-State wire communication system 
by prescribing wiretapping within the United States, 
its territories, possessions and the District of 
Columbia, and in no way intended to prohibit wire- 
tapping outside the United States that engaged a 
portion of our' wire communication system. 

The motion to suppress the wiretaps is in all 
respects denied. 

I hope to file a written opinion on the matter 
by next Monday, the 13th. I do not know if I will 
make it or not. 

I can make a specific finding now that I will 
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include in my decision that the wiretapping was 


initiated by the Scientific Research Service headed 
by Deputy Director General Herve Patenaude long 
before any information was given by the Canadian 
police to our Drug Enforcement Administration agent 
in Canada. It was continued solely under the super¬ 
vision and direction of Mr. Patenaude. 

The information was gathered and under our 
recent joint effort in the control of international 
narcotics traffic, information was exchanged. I thin): 
it would be an unrealistic, needless bar to place the 
boundaries between countries as an obstacle to the 
investigation of narcotics dealings on an international 
scale. I do not think that the wiretapping act, which 

I 

incidentally is both a penal statute and a statute 
authorising wiretapping, was ever intended to control 
or interfere with any wiretapping performed in a 
foreign country and as I have indicated, we certainly 
would have no right to authorize anyone to wiretap in 
a foreign country. It is unthinkable. 

I will say more about the history of our wire¬ 
tap law in my opinion. 

Just as a footnote, X will call your attention 
to the definition of "persons." The wiretap law says, 
"any person." I do not have the section before me, 
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but it defines any person as an individual, corpora¬ 
tion, public or other entity, within the United States . 

We will start picking a jury at one o’clock in 
this case. 

MR. 1ANNUZZI: May I just indicate that the 
defendant does not only rely upon the wiretap statute, 
but also the Fourth Amendment with respect to search 
and seizure. 

THE COURT: Mr. Iannuzzi, you have never 
accepted a determination of mine. You have argued 
all throughout this week that we have had the hearing. 

I have listened to all your arguments. If you want 
the answer to that, I will give it to you. 

MR. IANNUZZI: I do not want it. 

THE COURT: The Fourth Amendment against scare) 
and seizure is extra-territorial, it does not apply 
to activities beyond our borders. 

Two, I have read the Canadian Bill of Rights. 

It does not have an equivalent constitutional right 
against unreasonable search and seizure. 

Argue the rest in your brief before the Court 
of Appeals. Do not waste ray time here. 

MR. IANNUZZI: May I just say it is not only 


the wiretapping that we object to, but the oral 
acquisition that our statute speaks of. 
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THE COURT: One o'clock to pick a jury, 
gentlemen. 

MR. IANNUZZI: Thank you very much. 

THE COURT: Now, on the motion to sever as to 
the Defendant Oddo, the motion is granted. 


(End of A.M. Session) 






